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Statement of Questions Presented. 


The question is whether or not the Securities and Ex¬ 
change Commission has the statutory power or the juris¬ 
diction to require a salesman to respond as a principal 
in a proceeding instituted by the Commission, pursuant to 
the provisions of Sections 15 (b) and 15 A of the Securities 
Exchange Act of 1934, for the revocation of the registra¬ 
tion of the Broker-Dealer by whom the salesman has been 
employed. 
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Jurisdictional Statement. 

Samson Wallach, Sr., filed a petition for review of an 
order made by the Securities and Exchange Commission, 
dated November 29, 1951 denying a motion by petitioner 
(among others) to dismiss its proceedings against peti¬ 
tioner for lack of jurisdiction and holding that petitioner 
is a cause of the revocation of the registration of Henry 
P. Rosenfeld, by whom petitioner Samson Wallach, Sr., had 
been employed as a salesman. He also sought review and 
annulment of an order of said Commission dated November 
18, 1949 which made petitioner a party to a revocation 
proceeding brought against Henry P. Rosenfeld by order 
of the Commission dated August 25, 1949. 
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Jurisdiction is vested in this Court to review any order 
of Securities and Exchange Commission pursuant to Sec¬ 
tion 9 (a) of Title 1, of the Securities Act of 1933, 15 
U. S. C. A. 77 (i); and by 7S (y) Securities Exchange Act 
of 1934, 15 U. S. C. A. 78 (v). * 

Statement of Case. 

On August 25, 1949 the Securities and Exchange Com¬ 
mission made an order instituting proceedings against 
Henrv P. Rosenfeld, doing business as Henrv P. Rosenfeld 
Company, for revocation of his registration as a broker- 
dealer, pursuant to Sections 15 (b) and 15 A of the Securi¬ 
ties Exchange Act of 1934 and thereafter by order dated 
November 18, 1949 amended its order of August 25, 1949 to 
include as respondents some salesmen, including petitioner 
Samson Wallach, Sr., who had been employed by Henry P. 
Rosenfeld during the period Henry P. Rosenfeld Company 
was selling the stocks which were the subject matter of the 
revocation proceeding against Henry P. Rosenfeld. 

The order naming petitioner Samson Wallach, Sr., as 
a respondent in the Rosenfeld proceeding provided in Part 
IV that the Commission instituted the proceeding against 
petitioner (and others) to determine: 

“(h) whether, for the purposes of future pro¬ 
ceedings which mav arise under the Securities Ex- 
change Act of 1934, particularly Section 15 (b) 
thereof, the Commission should find that * * * and 
Samson Wallach, Sr., wilfully violated Section 17 
(a) of the Securities Act of 1933 and Section 10 (b) 
of the Securities Exchange Act of 1934 and Rule 
X-10B-5 thereunder and Section 15 (c) (1) of the 
Securities Exchange Act of 1934 and Rule X-15C1-2 
(a) and (b) thereunder and 
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(i) whether, for the purposes of future proceed¬ 
ings which may arise under the Securities Exchange 
Act of 1934, particularly Section 15A (b) (4). there¬ 
of, the Commission should tind that * * * and Sam¬ 
son Wallach, Sr., were causes of any order of revo¬ 
cation, suspension or expulsion” (of Rosenfeld). 

On November 30, 1949 Henry P. Rosenfeld executed and 
delivered to the Commission, in writing, a waiver and 
consent to the entry of an order by the Commission re¬ 
voking his registration as a broker-dealer upon his admis¬ 
sion of the truth of the charges (excepting wilfullness), 
and upon his consent to his expulsion from membership 
in the National Association of Securities Dealers Inc., and 
the Commission directed its staff to accept the document 
into the record when and if offered but also directed the 
Staff to proceed with the hearings regardless of such 
consent. 

The answer and consent of Henry P. Rosenfeld was 
offered and received in evidence at the opening of the 
hearings before William W. Swift, Hearing Examiner, on 
December 19, 1949. 

A motion was then made before William W. Swift, 
Hearing Examiner to dismiss the proceeding against the 
salesman named as Respondents and including a motion 
on behalf of petitioner, Samson Wallach, Sr., and upon 
submission thereof to the Commission such motion was 
denied in memorandum decision dated February 6, 1950. 

At the conclusion of hearings directed as aforesaid bv 
the Commission, the motion to dismiss the proceedings for 
lack ot jurisdiction as to the said salesmen, including 
petitioner Samson Wallach, Sr. was renewed and after 
interim proceedings and arguments the Commission made 
its final order dated November 29, 1951 denying the said 
motion to dismiss and holding that petitioner Samson 






4 


Wallach, Sr., was one of the causes of the revocation of 
registration of Henry P. Rosenfeld. 

Petitioner then filed his petition to review and there¬ 
after by stipulation dated March 21, 1952 agreed that the 
grounds upon which the order of the Commission here 
under review will be challenged are limited to those set 
forth in paragraph ten, subparagraphs (a), (b), (e), (d), 
(e) and (j) of the petition for review filed by the petitioner 
on January 23, 1952. 

ARGUMENT. 


The Commission action complained of is not author¬ 
ized by the provisions of Sections 15(b) and 15A, Securi¬ 
ties Exchange Act of 1934. 

The Order for Hearing, which initiated these proceed¬ 
ings against Henrv P. Rosenfeld and the Amended Order, 
which extended the proceedings to include the Petitioner, 
Samson Wallach, Sr., both state in the title that the pro¬ 
ceedings are brought pursuant to Section 15(b) and Sec¬ 
tion 15A, of the Securities Exchange Act of 1934, as does 
the Order of the Commission dated February 6th, 1950, 
which denied a motion to dismiss for lack of jurisdiction. 

Section 15 relates to registration with the Commission 
of Brokers and Dealers or the revocation of registration. 
Section 15(b), in its last paragraph, deals with the au¬ 
thority of the Commission to deny registration to, or 
revoke the registration of brokers and dealers. 

The Commission Opinion and Order dated February 
6th, 1950, states in part: 

•‘Section 15(b) of the Exchange Act provides 
inter alia, ‘The Commission shall, after appropriate 
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notice and opportunity for hearing:, by order deny 
registration to or revoke the registration of any 
broker or dealer if it finds that such denial or re¬ 
vocation is in the public interest, and that (1) such 
broker or dealer whether prior or subsequent to 
becoming such, or (2) * * * any person directly or 
indirectly controlling or controlled by such broker 
or dealer, whether prior or subsequent to becoming 
such * * * has willfully violated any provision of 
the Securities Act of 1933, as amended, or of this 
title, or of any rule or regulation thereunder'.” 

The Commission states further: 

“From the mere reading of the section, it is clear 
that the registration of a broker-dealer mav be 
revoked, where persons controlled by the broker- 
dealer, e.g., salesmen, commit willful violations, and 
that registration may be denied to an applicant who, 
at any time, whether prior or subsequent to his 
becoming a broker-dealer, has willfully violated the 
statutes.” 

The foregoing represents the entire justification for the 
action of the Commission in naming the Petitioner, Sam¬ 
son Wallach, Sr., as a respondent in its Rosenfeld pro¬ 
ceeding, except that it sets forth that the proceedings 
were also instituted to establish whether, for purposes of 
future proceedings under Section 15A (b) (4), the sales¬ 
men were causes of any adverse order that might be en¬ 
tered against Rosenfeld. 

It is apparent then that, apart from the language 
quoted, there is no provision in Section 15 authorizing 
the action of the Commission. It is apparent further that 
Petitioner, Samson Wallach, Sr., was not applying for 
registration as a broker-dealer, nor was there a proceed- 
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ing to revoke registration of Samson Wallach, Sr. as a 

C o * 

broker-dealer. 

The Commission, by Section 21 of the Securities Ex¬ 
change Act, can take jurisdiction with respect to the 
conduct of non-registrants in matters within the scope 
of that law, pursuant to the provision for “investigations; 
injunctions and prosecution of offenses”. As a practical 
matter, the Commission had completed its investigation 
prior to the proceeding against Ileiirv P. Rosenfekl to 
revoke his registration; and in so far as Rosenfeld was 
concerned, was at liberty to offer any proof tending to 
show violations of law on the part of Rosenfeld or any 
persons controlled by him. This is a far cry from re¬ 
quiring some controlled person to become a respondent 
when lie is neither applying for registration as a broker- 
dealer nor defending against a revocation. 

Edward (). Reid, the attorney who conducted the pro¬ 
ceeding for the Commission before William W. Swift, 
Hearing Examiner, was aware that by the terms of Sec¬ 
tion 15(b) the Commission specifically has jurisdiction over 
the broker-dealer, his partner, or an officer or director 
thereof, or a branch manager, or a person occupying a 
similar status for performing similar functions. He was 
likewise aware that salesmen are not mentioned in Sec¬ 
tion 15. Accordingly, he attempted, in the proceeding, 
to classify each salesman named as a respondent in the 
proceeding, as a principal, presumably to occupy the same 
status as Henry P. Rosenfeld. 

Upon oral argument before the Commission, Mr. Reid 
justified inclusion of the salesmen in the proceeding in 
the following language: 

(Page 9 Oral Argument) 

“This is a fraud case involving a broker and 
twelve of his salesmen. In essence, it is a scheme 



and artifice to defraud public investors through the 
sale of three television stocks by telephone”. 

(Page 11 Oral Argument) 

“Acting as salesmen alone. All we have here in 
essence is one salesman, Rosenfeld, who sold three 
television issues, and we allege used a fraudulent 
scheme and artifice to effect this distribution”. 


POINT II. 

The Commission was not justified by the legislative 
history of the Securities Exchange Act of 1934 to extend 
the provisions of Section 15 to petitioner, Samson Wallach, 
Sr. 

Senate Report No. 792 printed as of April 17, 1934, 
is entitled “Federal Securities Exchange Act of 1934”. 
The report includes a caption entitled, “The necessity for 
legislative action”, and sets forth that on March 2, 1932, 
the Senate authorized an investigation of the practices 
with respect to the buying and selling, etc. of listed securi¬ 
ties on various exchanges, and recites the extent of the 
investigation. As part of general analysis of the bill, it 
sets forth: 

“Accordingly, it is essential to entrust the ad¬ 
ministration of the Act to an Agency vested with 
power to eliminate undue hardship, and to prevent 
and punish evasion. Of course, well defined limits 
must be indicated within which the authority of 
such administrative authority may be exercised.” 

The report has a reference to Section 15 over-the- 
counter markets; this provision permits the regulation of 
over-the-counter markets, “to insure to investors protec- 
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tion comparable to that which is accorded in the case of 
registered exchanges under the Act. Such rules and regu- 
lations may include provision for registration of brokers 
and dealers and of the Securities traded”. 

In this report, Section 20 provides that liability 
of controlling persons will be the same as that of the 
person controlled. 


House Report 1808 on “Securities Exchange Bill of 
1934” dated April 27th, 1934, refers to Section 14 over- 
the-counter markets, setting forth the same provision 
as quoted in the first sentence of the second-last para¬ 
graph. A second sentence in said report reads as follows: 
“This will enable the Commission to distinguish between 
the securities of the type normally subject to speculative 
and manipulative abuse and those not customarily bought 
and sold on exchanges”. 


Minority views stated in the said House Report include 
the following: 

“It (the Commission) can control over-the-coun¬ 
ter markets, it can make rules and regulations for 
the segregation and limitation of functions of mem¬ 
bers, brokers, and dealers on the Exchanges.” 

The legislative history of the Securities Exchange Act 
of 1934 consists of the following documents: 

Senate Report 792 —73rd Cong. 2d Sess. 

House Report 1383 — Do. 

House Report 1838 — Do. 

House Document 85—74th Cong. 2nd Sess. 

Senate Report 1739— Do. 

House Report 2601— Do. 

Public Xo. 621 —74th Cong. (Amend.) 5/27-36 

Public Xo. 719 —75th Cong. (Amend.) 6/25-38 

Public Xo. 258 —78th Cong. (Amend.) 3/17-44 
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The amendment to Securities Exchange Act of 1934 
contained in Senate Report 1739 sets forth that Section 3 
of the bill would amend Section 15 of the Securities Ex¬ 
change Act of 1934, which deals with the over-the-counter 
markets. As amended, Section 15 would have four sub¬ 
sections. Sub-sections A, B and C would relate to the reg¬ 
istration of the over-the-counter brokers and dealers and 
for the regulation of over-the-counter trading, while I) 
would require new information thirteen (13) months after 
registration, to keep the information set forth in a regis¬ 
tration statement current. 

Nothing hereinabove set forth, or otherwise contained 
in the history of this legislation, warrants the conclusion 
that the jurisdiction of the Commission extends to sales¬ 
men, in a Section 15 proceeding. 


POINT III. 

The Commission is not justified by legislative construc¬ 
tion to extend the provisions of Section 15 to petitioner, 
Samson Wallach, Sr. 

In the case of In Re Electric Bond and Share Company, 
80 Fed. Supp. 795, 798, Knox, Chief Judge, stated: 

“The S.E.C. possesses only such powers as are 
bestowed upon it by statute.” 

It is a recognized rule of law that the Courts may not 
read additional words into an unambiguous statute on the 
theory that Congress must have intended to make the stat¬ 
ute cover the added subject. 

U. S. v. Chase, 135 U. S. 255, 261; 34 L. Ed. 117, 
119; 

77. S. v. Goldenberg, 168 U. S. 95, 103; 42 L. Ed. 
394, 398; 



X nr hall v. Sanger. 92 U. S. 761, 765; 23 L. Ed. 

< 69-770. 

In the ease of Scharfeld v. Richardson, D. C. C. A. 133 
PYd. 2d, 340, 341, Vincent, Associate Justice, stated: 

“The Courts have consistently held legislation de¬ 
rogative of the common law accountable to an ex¬ 
actness of expression, and have not allowed the ef¬ 
fects of such legislation to be extended beyond the 
necessary and unavoidable meaning of its terms. 
The presumption runs against such innovation. This 
is merely a familiar principle of statutory construc¬ 
tion.” 

In the case of Kelleher v. French, 22 Fed. 2d, 341, 346, 
the Court said: 

“It is well settled that when the language of a 
statute is plain and unambiguous and conveys a 
clear and definite meaning, there is no occasion for 
resorting to interpretation and construction. The 
statute must be given its plain and obvious mean¬ 
ing”. 25 RCL 962; Comm. 1mm. v. Gottlieb, 265, 
U. S. 310, 44 S. Ct. 528, 68 L. Ed. 1031; U. S. v. 
Atchison, etc. R. Co., 249 U. S. 451, 39 S. Ct. 325, 
63 L. Ed. 703 (and other cases cited). 

And this rule is adhered to, even though the Court 
may think, from extraneous circumstances, that the 
Legislature intended to enact something different 
from what it did enact. 25 R.C.L. 962”. 

The following is a quote from 50 Am. Jur., Section 229, 
pages 214, 215; without citation of the notes in Section 
229, Extension of Statute: 

“The general rule is that nothing may be read 
into a statute which is not the manifest intention 
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of the legislature as gathered from the Act itself, 
and that a statute should not be construed any more 
broadly or given anv greater effect than its terms 
require. Where the language of the statute is 
clear in limiting its application to a particular class 
of cases and leaves no room for doubt as to the in¬ 
tention of the legislature, there is no authority to 
transcend or add to the statute which may not be 
enlarged, stretched or expanded, or extended to 
cognate or related cases not falling within its pro¬ 
visions. ” 


The construction sought by the Commission to permit 
the inclusion of Petitioner, Samson Wallach, Sr., in a pro¬ 
ceeding for the revocation of a broker-dealer registration 
of Henry P. Kosenfeld completely disregards the right of 
Samson Wallach, Sr. to apply or not to apply for regis¬ 
tration as a broker or dealer in the future, upon the exer¬ 
cise of his own free will; and to avoid the expense and 
harassment which was attendant upon his being made a 
party to proceedings wherein it was not within the province 
of the Commission to make an Order with reference to his 
registration as a broker-dealer or with reference to his 
revocation as a broker-dealer, and wherein he could have 
no personal interest in so far as Henry P. Rosenfeld, the 
registrant, was concerned. 

POINT IV. 

The petitioner, Samson Wallach, Sr. was denied due 
process of law by inclusion as a respondent in the pro¬ 
ceeding against Henry P. Rosenfeld. 

The Securities and Exchange Commission had no stat¬ 
utory power or jurisdiction to include the Petitioner, Sam¬ 
son Wallach, Sr., as a respondent in a proceeding brought 



by it, pursuant to Section 15 of the Securities Exchange 
Act of 1934, for the revocation of the broker-dealer license 
of Henry P. Rosenfeld. 

In naming Petitioner, Samson Wallach, Sr., as such re¬ 
spondent, in said proceeding, the Commission denied the 
said Samson Wallach, Sr. due process of law. 

Conclusion. 

The order of the Securities and Exchange Commission 
dated November 29, 1951 made and entered in a proceed¬ 
ing brought pursuant to the provisions of Sections 15(b) 
and 15A of the Securities Exchange Act of 1934, should 
be vacated and annuled with respect to the petitioner Sam¬ 
son Wallach, Sr. 


Respectfully submitted, 

Frederick Stohlman, 
Attorney for Petitioner , 
Union Trust Building, 

Washington, D. C. 


William J. Cogan, 

On the Brief. 
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Order for Proceedings and Notice of Hearing Pursuant to 
Section 15 (b) and 15A of the Securities 
Exchange Act of 1934. 

SECURITIES AND EXCHANGE COMMISSION 

Washington, 1). C. 

Securities Exchange Act of 1934 
Release No. 4301 

United States of America 

BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its office in the City of Washington, 

D. C., on the 25th day of August, A. D., 1949. 

-o- 

In the Matter 
of 

Henry P. Rosenfeld doing business as Henry P. Rosen- 
feld Company 79 Wall Street New York, New York 

-o- 

I 

The Commission’s public official files disclose that 
Henry P. Rosenfeld, doing business as Henry P. Rosenfeld 
Company, a sole proprietorship, hereinafter called regis¬ 
trant, is registered as a broker and dealer pursuant to Sec¬ 
tion 15 (b) of the Securities Exchange Act of 1934. 





Members of its staff have reported to the Commission 
information obtained as a result of an investigation of 
registrant which tends to show that: 

A. During the period from July 194S to May 1949 reg¬ 
istrant acted as underwriter in the sale of stock of three 
issuers and in inducing customers to purchase said securi¬ 
ties and in effecting the sale, and in the sale, of said securi¬ 
ties registrant made or caused others to make false and 
misleading statements of material facts, among others, to 
wit, that: 

1. Registrant was an old established firm and had 
recently made application for membership on the 
Xew York Stock Exchange. 

2. The registrant had underwritten the initial dis¬ 
tribution of stock of Dumont Laboratories, Inc., 
Admiral Corporation, Bendix Home Appliances 
and Farnsworth Television and Radio Company. 

3. The issuer of one of said securities had purchased 
for $75,000 a building in Xew \~ork City which 
was worth $300,000. 

4. The issuers of two of said securities were going 
businesses, manufacturing a substantial number 
of television sets. 

5. The issuer of one of said securities was a going 
business, manufacturing and selling television 
cameras. 

6. The issuer of one of said securities was manufac¬ 
turing a new type of television tube with great 
possibilities. 
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The issuer of one of said securities had substan¬ 
tial orders for its television sets. 

The issuer of one of said securities had substan¬ 
tial orders for its television cameras. 

The issuers of two of said securities had orders 
from large mail order houses. 

The issuer of one of said securities had orders 
from department stores and steamship lines. 

The issuer of each of said securities had received 
orders or contracts from the United States Gov¬ 
ernment. 

The issuer of one of said securities had received 
an order from Sears, Roebuck Company amount¬ 
ing to $2,500,000. 

The issuer of one of said securities was “doing 
a great job” in the Middle 5Yest laying coaxial 
cable. 

The Radio Corporation of America owned the 
controlling interest in the issuer of one of said 
securities. 

Each of said securities would soon be listed on the 
New York Curb Exchange. 

The issuer of each of said securities was making 
money. 

Only a few shares of one of said securities re¬ 
mained unsold and that the entire issue would be 
sold out within the next day or so. 

The issuer of one of said securities would pay a 
dividend soon. 

Either Paramount Pictures or Metro-Goldwyn- 
Mayer had large investments in the issuer of one 
of said securities. 
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20. A stockholder of the issuer of one of said securi¬ 
ties had given registrant a $60,000 cash guarantee 
that the issuer would be successful. 

21. Registrant would limit sales of one of said securi¬ 
ties to 100,000 shares so that everyone who bought 
would have substantial protection for their invest¬ 
ment. 

B. Registrant used the mails, the means and instru¬ 
mentalities of interstate commerce and the means and in¬ 
struments of transportation and communication in inter¬ 
state commerce in the sale of securities as herein above set 
forth in paragraph A of Section II. 

C. Registrant effected otherwise than on a national se¬ 
curities exchange, the transactions hereinabove mentioned 
in paragraph A of Section II. 

D. Registrant is a member of the National Associa¬ 
tion of Securities Dealers, Inc., a registered national se¬ 
curities association. 

Ill 

The information reported to the Commission by mem¬ 
bers of its staff, as set forth in Section II hereof tends, if 
true, to show: 

A. That the registrant violated Section 17 (a) of the 
Securities Act of 11)33 in that, in the sale of securities by 
the use of means and instruments of transportation and 
communication in interstate commerce and by the use of 
the mails, registrant directly and indirectly employed de¬ 
vices, schemes and artifices to defraud and obtained money 
and property by means of untrue statements of material 
facts and omissions to state material facts necessary in 



order to make the statements made, in the light of the 
circumstances under which they were made, not misleading, 
and engaged in transactions, practices and a course of 
business which would and did operate as a fraud and 
deceit upon the purchasers. 

B. That the registrant violated Section 10 (b) of the 
Securities Exchange Act of 1934 in that registrant, by use 
of means and instrumentalities of interstate commerce and 
of the mails in connection with the sale of securities, di¬ 
rectly and indirectly employed devices, schemes and arti¬ 
fices to defraud, made untrue statements of material facts 
and omitted to state material facts necessary in order to 
make the statements made, in the light of the circum¬ 
stances under which they were made, not misleading, and 
engaged in acts, practices and a course of business which 
would and did operate as a fraud and deceit upon the pur¬ 
chasers in contravention of Rule X-10B-5 prescribed by 
the Commission under said Section. 

C. That registrant violated Section 15 (e) (1) of the 
Securities Exchange Act of 1934 in that he made use of the 
mails and means and instrumentalities of interstate com¬ 
merce to effect transactions in and to induce the purchase 
and sale of securities, otherwise than on a national securi¬ 
ties exchange, by means of manipulative, deceptive and 
other fraudulent devices and contrivances as defined in 
Rule X-15C1-2 (a) and (b) adopted by the Commission 
under said Section. 


IV 

The Commission, having considered the aforesaid infor¬ 
mation, deems it necessary and appropriate in the public 
interest and for the protection of investors that proceed¬ 
ings be instituted to determine: 
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(a) whether the statements set forth in Section IT 
hereof are true; 

(b) whether registrant has wilfully violated Section 
17 (a) of the Securities Act of 1933; 

(c) whether registrant has wilfully violated Section 
10 (b) of the Securities Exchange Act of 1934 and 
Kule X-10B-5 adopted by the Commission under 
said Section; 

(d) whether registrant has wilfully violated Section 
15 (c) (1) of the Securities Exchange Act of 1934 
and Kule X-15C1-2 (a) and (b) adopted by the 
Commission under said Section; 

(e) whether, pursuant to Section 15 (b) of the Securi¬ 
ties Exchange Act of 1934, it is in the public in¬ 
terest to revoke the registration of the registrant; 

(f) whether, pursuant to Section 15 (b) of the Se¬ 
curities Exchange Act of 1934, pending final de¬ 
termination, it is necessary or appropriate in the 
public interest or for the protection of investors 
to suspend the registration of registrant. 

(g) whether pursuant to Section 15 A of the Securi¬ 
ties Exchange Act of 1934, it is necessary or ap¬ 
propriate in the public interest or for the protec¬ 
tion of investors or to carry out the purposes of 
said Section to suspend registrant for a period 
not exceeding twelve (12) months, or to expel 
registrant, from membership in the National Asso¬ 
ciation of Securities Dealers, Inc. 

V 

It is hereby ordered that a hearing for the purpose of 
taking evidence on the questions set forth in Paragraph IV 


hereof be held at 10:00 A. M. on Sej)tember 26, 1949 in the 
Xew York Regional Office of the Securities and Exchange 
Commission located at 120 Broadway, Xew York 5, Xew 
York before William W. Swift, Hearing Examiner. Upon 
the completion of the taking of evidence in this matter, the 
Hearing Examiner shall prepare a recommended decision 
pursuant to Rule IX (b) of the Rules of Practice, unless 
such decision is waived. 

This order and notice shall be served on registrant 
personally or by registered mail forthwith. 

In the absence of an appropriate waiver, no officer or 
employee of the Commission engaged in the performance 
of investigative or prosecuting functions in this or any 
factually related proceeding will be permitted to partici¬ 
pate or advise in the decision upon this matter except as 
witness or counsel in proceedings held pursuant to notice. 
Since this proceeding is not “rule making” within the 
meaning of Section 4 (c) of the Administrative Procedure 
Act, it is not deemed to be subject to the provisions of that 
section delaving the effective date of anv final Commission 
action. 

By the Commission. 


(Seal) 


Obval L. DuBois, 
Secretary. 
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Amended Order for Proceeding's and Notice of Hearing Pur¬ 
suant to Sections 15 (b) and 15A of the Securities 
Exchange Act of 1934. 

SECURITIES AND EXCHANGE COMMISSION 

Washington, 1). C. 

Securities Exchange Act of 1934 
Release No. 4302 

United States of America 

BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its office in the City of Washington, 

I). C., on the 18th day of November, A. D., 1949. 

-o- 

In the Matter 
of 

Henry P. Rosenfeld doing business as Henry P. Rosen- 
feld Company 79 Wall Street New York, New York and 
Alex Diamond, Philip Feinberg, Sidney H. Kellman, 
Leonard Markell, Edmund McBrien, John Edward 
Phillips, Bernard Salomon, Albert Shank, William 
J. Tack, Samson Wallagh, Sr. 

-o- 

The Commission, having by order dated August 25, 
1949, instituted proceedings pursuant to Sections 15 (b) 
and 15A of the Securities Exchange Act of 1934 in the 
above entitled matter: 
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It is ordered that said order be, and the same is, hereby 
amended as follows: 


I 

The Commission's public official files disclose that 
Henry P. Kosenfeld, doing business as Henry P. Rosenfold 
Company, a sole proprietorship, hereinafter called regis¬ 
trant, is registered as a broker and dealer pursuant to 
Section 15 (b) of the Securities Exchange Act of 1934. 

II 

Members of its staff have reported to the Commission 
information obtained as a result of an investigation of 
registrant which tends to show that: 

A. During the period from about July 1948 to about 
August 1949, registrant acted as underwriter in 
the sale of stock of three issuers; and registrant 
and Alex Diamond, Philip Feinberg, Sidney II. 
Kellman, Leonard Marked, Edmund McBrien, 
John Edward Phillips, Bernard Salomon, Albert 
Shank, William J. Tack and Samson Wallach, Sr., 
in inducing customers to purchase said securities, 
and in effecting the sale, and in the sale of said 
securities, made, or caused others to make, false 
and misleading statements of material facts, 
among others, to wit, that: 

(1) Registrant was an old established firm. 

(2) The issuer of one of said securities had purchased 
a building in New York City. 

(3) The issuers of two of said securities were going 
businesses, manufacturing a substantial number 
of television sets. 
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(4) The issuer of one of said securities was a going 
business, manufacturing and selling television 
cameras. 

(5) The issuer of one of said securities was manufac¬ 
turing a new type of television tube with great 
possibilities. 

(6) The issuer of two of said securities had substan¬ 
tial orders for its television sets. 

(7) The issuer of one of said securities had substan¬ 
tial orders for its television cameras. 

(8) The issuers of two of said securities had orders 
from large mail order houses. 

(9) The issuers of two of said securities had received 
orders or contracts from the United States Gov¬ 
ernment. 

(10) The issuer of one of said securities had received 
an order from Sears, Roebuck Company amount¬ 
ing to $2,500,000. 

(11) The Radio Corporation of America owned the 
controlling interest in the issuer of one of said 
securities. 

(12) Each of said securities would soon be listed on a 
national securities exchange. 

(13) The issuer of each of said securities was making 
money. 

(14) Only a few shares of one of said securities re¬ 
mained unsold and that the entire issue would be 
sold out within the next day or so. 

(15) The issuer of one of said securities would pay a 
dividend soon. 
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(16) Registrant had previously underwritten the in¬ 
itial distribution of stock of several well-known 
radio and television manufacturing companies. 

B. Registrant and Alex Diamond, Philip Feinberg, 
Sidney H. Kellman, Leonard Markell, Edmund 
McBrien, John Edward Phillips, Bernard Salo¬ 
mon, Albert Shank, William J. Tack and Samson 
Wallach, Sr. used and caused others to use, the 
mails, the means and instrumentalities of inter¬ 
state commerce and the means and instruments of 
transportation and communication in interstate 
commerce in the sale of securities as hereinabove 
set forth in Paragraph A of Section II. 

C. Registrant and Alex Diamond, Philip Feinberg, 
Sidney H. Kellman, Leonard Marked, Edmund 
McBrien, John Edward Phillips, Bernard Salo¬ 
mon, Albert Shank, William J. Tack and Samson 
Wallach, Sr. effected, and caused others to effect, 
otherwise than on a national securities exchange, 
the transactions hereinabove mentioned in Para¬ 
graph A of Section II. 

D. Registrant is a member of the National Associa¬ 
tion of Securities Dealers, Inc., a registered na¬ 
tional securities association. 

Ill 

The information reported to the Commission by mem¬ 
bers of its staff, as set forth in Section II hereof, tends, 
if true, to show: 

A. That the registrant and Alex Diamond, Philip 
Feinberg, Sidney H. Kellman, Leonard Marked, 
Edmund McBrien, John Edward Phillips, Bernard 
Salomon, Albert Shank, William J. Tack and 
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Samson Whillach, Sr. violated Section 17 (a) of 
the Securities Act of 1933 in that, in the sale of 
securities by use of means and instruments of 
transportation and communication in interstate 
commerce and by the use of the mails, registrant 
and Alex Diamond, Philip Feinberg, Sidney H. 
Kellman, Leonard Marked, Edmund McBrien, 
John Edward Phillips, Bernard Salomon, Albert 
Shank, William J. Tack and Samson Wallach, Sr. 
directly and indirectly employed devices, schemes 
and artifices to defraud and obtained money and 
property by means of untrue statements of ma¬ 
terial facts and omissions to state material facts 
necessary in order to make the statements made, 
in the light of the circumstances under which thev 
were made, not misleading, and engaged in trans¬ 
actions, practices and a course of business which 
would and did operate as a fraud and deceit upon 
the purchasers. 

B. That the registrant and Alex Diamond, Philip 
Feinberg, Sidney H. Kellman, Leonard Markell, 
Edmund McBrien, John Edward Phillips, Bernard 
Salomon, Albert Shank, William J. Tack and 
Samson Wallach, Sr. violated Section 10 (b) of 
the Securities Exchange Act of 1934 in that regis¬ 
trant and Alex Diamond, Philip Feinberg, Sidney 
H. Kellman, Leonard Markell, Edmund McBrien, 
John Edward Phillips, Bernard Salomon, Albert 
Shank, William J. Tack and Samson Wallach, Sr., 
by use of means and instrumentalities of inter¬ 
state commerce and of the mails in connection 
with the sale of securities, directly and indirectly 
employed devices, schemes and artifices to de¬ 
fraud, made untrue statements of material facts 
and omitted to state material facts necessary in 
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order to make the statements made, in the light of 
the circumstances under which they were made, 
not misleading, and engaged in acts, practices and 
a course of business which would and did oper¬ 
ate as a fraud and deceit upon the purchasers in 
contravention of Kule X-10B-5 prescribed by the 
Commission under said Section. 

C. That registrant violated Section 15 (e) (1) of the 
Securities Exchange Act of 1934 in that he made 
use of the mails and means and instrumentalities 
of interstate commerce to effect transactions in 
and to induce the purchase and sale of securities, 
otherwise than on a national securities exchange, 
by means of manipulative, deceptive and other 
fraudulent devices and contrivances as defined in 
Rule X-15Cl-2(a) and (b) adopted by the Com¬ 
mission under said Section and Alex Diamond, 
Philip Feinberg, Sidney H. Kellman, Leonard 
Markell, Edmund McBrien, John Edward Phillips, 
Bernard Salomon, Albert Shank, William J. Tack 
and Samson Wallaeh, Sr. aided, abetted, coun¬ 
selled, commanded, induced and procured such 
violations. 


IV 

The Commission, having considered the aforesaid in¬ 
formation, deems it necessary and appropriate in the pub¬ 
lic interest and for the protection of investors that pro¬ 
ceedings be instituted to determine: 

(a) whether the statements set forth in Section II 
hereof are true; 

(b) whether registrant has wilfully violated Section 
17 (a) of the Securities Act of 1933; 
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(c*) whether registrant has wilfully violated Section 
10 (b) of the Securities Exchange Act of 1934 and 
Rule X-10B-5 adopted by the Commission under 
said Section; 

(d) whether registrant has wilfully violated Section 
15 (c) (1) of the Securities Exchange Act of 1934 
and Rule X-15Cl-2(a) and (b) adopted by the 
Commission under said Section; 

(e) whether, pursuant to Section 15 (b) of the Securi¬ 
ties Exchange Act of 1934, it is in the public inter¬ 
est to revoke the registration of the registrant; 

(f) whether, pursuant to Section 15 (b) of the Se¬ 
curities Exchange Act of 1934, pending final deter¬ 
mination, it is necessary or appropriate in the 
public interest or for the protection of investors 
to suspend the registration of registrant; 

(g) whether, pursuant to Section 15A (1) (2) of the 
Securities Exchange Act of 1934, it is necessary or 
appropriate in the public interest or for the pro¬ 
tection of investors or to carry out the purposes 
of said Section to suspend registrant for a period 
not exceedmg twelve (12) months, or to expel 
registrant from membership in the Xational As¬ 
sociation of Securities Dealers, Inc.; 

(k) whether, for the purposes of future proceedings 
which may arise under the Securities Exchange 
Act of 1934, particularly Section 15 (b) thereof, 
the Commission should find that Alex Diamond, 
Philip Feinberg, Sidney H. Kellman, Leonard 
Marked, Edmund McBrien, John Edward Phillips, 
Bernard Salomon, Albert Shank, William J. Tack 
and Samson Wallach, Sr. wilfully violated Section 
17 (a) of the Securities Act of 1933 and Section 
1U (b) of the Securities Exchange Act of 1934 and 
Rule X-10B-5 thereunder and Section 15 (c) (1) 


15 A 


of the Securities Exchange Act of 1934 and Ride 
X-15C1-2 (a) and (b) thereunder; and 

(i) whether, for the purposes of future proceedings 
which may arise under the Securities Exchange 
Act of 1934, particularly Section loA (b) (4) 
thereof, the Commission should find that Alex 
Diamond, Philip Feinberg, Sidney H. Kellman, 
Leonard Marked, Edmund McBrien, John Edward 
Phillips, Bernard Salomon, Albert Shank, William 
J. Tack and Samson Wallach, Sr. were causes of 
any order of revocation, suspension or expulsion 
which may be entered pursuant to Paragraphs (e) 
(f) or (g) of Section IV hereof. 

V 

It is hereby ordered that a hearing for the purpose of 
taking evidence on the questions set forth in Paragraph 
IV hereof be held at 10:00 A.M. on December 19, 1949 in 
the Xew York Regional Office of the Securities and Ex¬ 
change Commission located at 120 Broadway, Xew York 5, 
Xew York, before William W. Swift, Hearing Examiner, 
and that said hearing be consolidated with the hearings 
ordered October 5, 1949 in the matter of Irving A. Shayne, 
doing business as Shayne & Company, and Xovember 18, 
1949 in the matters of George James Martin, doing busi¬ 
ness as George J. Martin Co. and Alfred Shayne. Upon 
the completion of the taking of evidence in this matter, the 
Hearing Examiner shall prepare a recommended decision 
pursuant to Rule IX(b) of the Rules of Practice, unless 
such decision is waived. 

This order and notice shall be served on registrant and 
Alex Diamond, Philip Feinberg, Sidney H. Kellman, Leon¬ 
ard Markell, Edmund McBrien, John Edward Phillips, 
Bernard Salomon, Albert Shank, William J. Tack and 



Samson Wallach, Sr. personally or by registered mail. 

In the absence of an appropriate waiver, no officer or 
employee of the Commission engaged in the performance 
of investigative or prosecuting functions in this or any 
factually related proceeding will be permitted to partici¬ 
pate or advise in the decision upon this matter except as 
witness or counsel in proceedings held pursuant to notice. 
Since this proceeding is not “rule making” within the 
meaning of Section 4 (c) of the Administrative Procedure 
Act, it is not deemed to be subject to the provisions of that 
section delaying the affective date of any final Commission 
action. 

By the Commission. 


Orval L. DuBois 
Orval L. DuBois, 

Secretary. 


(Seal) 
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Answer and Consent (1) to Revocation of Registration 
Pursuant to Section 15 (b) of the Securities Exchange 
Act of 1934; and (2) to Expulsion From Membership 
in the N. A. S. D. 

United States of America 

Before the 

SECURITIES AND EXCHANGE COMMISSION 
November 30, 1949 

-o- 

In the Matter 
of 

Henry P. Rosenfeld, d/b/a Henry P. Rosenfeld Company 
79 Wall Street New York, N. Y., Et al. 

-o- 

Henry P. Rosenfeld, doing business as Henry P. Ros¬ 
enfeld Company, a sole proprietorship, and the registrant 
in the above entitled proceedings, is registered as a broker 
and dealer pursuant to Section 15(b) of the Securities Ex¬ 
change Act of 1934 and is a member of the National As¬ 
sociation of Securities Dealers, Inc. Henry J. Rosenfeld 

hereby: 

* 

1. Acknowledges receipt and service of adequate no¬ 
tice of the order for proceeding on the question of revoca¬ 
tion of his registration as a broker and dealer dated Au¬ 
gust 26th, 1949, as amended. 

2. 'Waives (a) his opportunity for a hearing before 
the hearing officer designated by the Securities and Ex- 
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change Commission; (b) his right to submit proposed find¬ 
ings of facts and conclusions of law; (c) hearing examin¬ 
er s report; and (d) his right to have oral argument be¬ 
fore the Commission. 


3. Admits and acknowledges the existence of the facts 
and the cause of action set forth in the Commission’s 
orders for proceedings for the sole purpose of this pro- 
124] ceedmg and any other proceeding pursuant to Sec¬ 
tion 13 of the Securities Exchange Act of 1934, with the 
qualification that he had no intention of wilful violation. 

4. Consents to the entry of an order by the Securities 
and Exchange Commission revoking his registration as an 
over-the-counter broker and dealer pursuant to Section 
13(b), and also consents to his expulsion from membership 
in the National Association of Securities Dealers, Inc. 

Henry P. Rosenfeld Co. 

Henry P. Rosenfeld Company 

Henry P. Rosenfeld 

Henry Rosenfeld 

"Witness: 


William J. Cogax 
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Memorandum. 


December 8, 1949 


Memorandum to: Docket Section 

Re: Henry P. Rosenfeld, doing business as 

Henry P. Rosenfeld Company, New York, New York 

Reference was made to the proceedings pursuant to the 
provisions of Sections 15 (b) and 15A of the Securities 
Exchange Act of 1934 instituted bv the Commission bv 
order of August 25, 1949, to determine whether the regis¬ 
tration as a broker and dealer of Henry P. Rosenfeld, do¬ 
ing business as Henry P. Rosenfeld Company, New York, 
New York, should be revoked or suspended and whether 
the said registrant should be expelled or suspended from 
membership in the National Association of Securities Deal¬ 
ers, Inc. The Commission by an amended order adopted 
on November IS, 1949, had joined Alex Diamond, et al. 
(salesmen for Rosenfeld), as respondents in the said pro¬ 
ceedings for the purpose of determining whether the Com¬ 
mission should find Alex Diamond, et al., to have been 
causes of any order of revocation, suspension, or expul¬ 
sion which might be entered pursuant to the order of No¬ 
vember 18, 1949. A hearing in the proceedings was to be 
held on December 19, 1949, in the Commission’s New York 
Regional Office. 

Consideration was given to an answer and consent to 
revocation of registration as a broker and dealer, and ex¬ 
pulsion from membership in the National Association of 
Securities Dealers, Inc., filed by Rosenfeld. 

After due consideration the Commission (1) instructed 
the hearing examiner to receive into the record, when and 
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if offered, the answer and consent filed by Hosenfeld and 
(2) instructed the Division of Trading and Exchanges to 
continue with the hearings with respect to respondents 
other than Rosenfeld and, at the conclusion of such hear¬ 
ings, to recommend to the Commission whether the consent 
should be accepted by the Commission or whether further 
evidence with respect to Rosenfeld should be introduced, 
after further notice. The Commission also approved a 
letter to be addressed by the Secretary of the Commission 
to counsel for Rosenfeld, advising him of the above in¬ 
structions of the Commission. 


Nell ye A. Thorsex 
Xellye A. Thorsen 
Assistant Secretary 


Memorandum. 


January 25, 1950 

To: The Commission 

From: 'William W. Swift, Hearing Examiner 

Subject: In the Matter of Henry P. Rosenfeld doing busi¬ 
ness as Henry P. Rosenfeld Company, et al. 

The undersigned hereby calls the Commission’s atten¬ 
tion to an oral motion to dismiss which was made on the 
record at the session of January 9, 1950 in the above styled 
hearing by Mr. Samuel J. Ohringer, representing respond¬ 
ents, Bernard Salomon and William Tack, which motion 
was also joined in by Mr. Arthur H. Rose, representing 
the respondent, George J. Martin, Mr. Sidney B. Joseph- 
son, representing the respondent, Irving Shayne, and Mr. 
William J. Cogan, representing the respondent, Samuel 
Wallaeh, Sr. (Tr. pp. 50 to 59, inc.). 

The pages of transcript, just cited, contain the argu¬ 
ments of said counsel with respect to the said oral motion. 

During the discussion which led up to said motion, the 
Hearing Examiner (Tr. p. 50) suggested that the motion 
be reduced to writing as required by Rule AH of the Com¬ 
mission’s Rules of Practice, but counsel obviously are con¬ 
tent to rely on the oral motion which they entered. 

The Hearing Examiner herewith transmits the said 
motion to dismiss to the Commission for action thereon. 

William W. Swift 
William W. Swift 
Hearing Examiner 
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Memorandum Opinion and Order. 

SECURITIES AND EXCHANGE COMMISSION 

Washington, D. C. 

Securities Exchange Act of 1934 

Release No. 4404 

United States of America 
BEFORE THE 

SECURITIES AND EXCHANGE COMMISSION 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its office in the City of Washington, 

I). C., on the 6th day of February, A. D., 1950. 

-o- 

In the Matter 

of 

Henry P. Rosenfeld doing business as Henry P. Rosen- 
ff.ld Company 79 Wall Street New York, New York and 
Alex Diamond, Philip Fein berg, Sidney H. Kellman, 
Leonard Markell, Edmund McBrien, Irving A. 
Shayne, John Edward Phillips, Bernard Salomon, 
Albert Shank, William J. Tack, Samson Wallach, 
Sr., Alfred Shayne. 

(Securities Exchange Act of 1934—Sections 15 [b] 

and 15 A) 


o- 


-o- 

In the Matter 
of 

Ikying A. Shayne doing business as Shayne & Company 
101 West 57th Street New York, New York 

(Securities Exchange Act of 1934—Section 15 [b]) 

-o- 

In the Matter 

of 

Alfred Shayne 101 West 55th Street New York 6, 

Xew York 

(Securities Exchange Act of 1935—Section 15 [b]) 

-o- 

In the Matter 
of 

George James Martin doing business as George J. Martin 
C o. 79 Wall Street Xew York 25, Xew York 

(Securities Exchange Act of 1934—Sections 15 [b] 

and 15 A) 

-o- 

In the Matter 

of 

Edmund Joseph McBrien doing business as Edmund J. 
McBrien & Company 312 Xewhouse Building Salt 
Lake Citv, Utah 

(Securities Exchange Act of 1934—-Section 15 [b]) 
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Consolidated proceedings were instituted under Sec¬ 
tions 15 (b) and 15A of the Securities Exchange Act of 
19:4 (Exchange Act) to determine whether the registra¬ 
tions as brokers and dealers of Henry P. Rosenfeld, doing 
business as Henry P. Rosenfeld Company, Edmund Joseph 
McBrien, doing business as Edmund J. McBrien & Com¬ 
pany, Irving A. Shayne, doing business as Sbayne & Com¬ 
pany, George James Martin, doing business as George J. 
Martin Co., and Alfred Shayne should be revoked or sus¬ 
pended, and whether Rosenfeld and/or Martin should be 
suspended or expelled from membership in National As¬ 
sociation of Securities Dealers, Inc. The orders for pro¬ 
ceedings recite that the Commission has received infor¬ 
mation which tends to show that the anti-fraud provisions 
of the Securities Act of 1933 (Securities Act) and of the 
Exchange Act. and rules promulgated under the latter 
statute, were violated in that Rosenfeld, and the other 
named brokers and dealers while acting as salesmen for 
Rosenfeld, made false and misleading statements of ma¬ 
terial facts in connection with the sale of certain securi¬ 
ties. The order instituting proceedings against Rosenfeld, 
and its amendments, also raised the issues as to whether, 
for purposes of future proceedings which may arise under 
the Exchange Act, particularly Sections 15 (b) and 15A 
(b) (4), Alex Diamond, Philip Feinberg, Sidney H. Kell- 
man, Leonard Marked, Edmund McBrien, John Edward 
Phillips, Bernard Salomon, Albert Shank, William J. Tack, 
Samson Wallach, Sr., Irving A. Shayne, and Alfred 
Shayne, salesmen for Rosenfeld, violated the anti-fraud 
provisions of the two Acts, and rules promulgated under 
the Exchange Act, and whether the salesmen were the 
causes of any order of revocation, suspension or expul¬ 
sion which might be entered against Rosenfeld. 

Rosenfeld tiled an answer and consent to revocation 
of his registration and expulsion from membership in Na- 
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tional Association of Securities Dealers, Inc. 1 "VVe directed 
that the answer and consent be received into the record; 
that the hearings with respect to respondents other than 
Rosenfeld be continued, and that at the conclusion of the 
hearings the Division of Trading and Exchanges should 
recommend to us whether the consent should be accepted 
or whether further evidence with respect to Rosenfeld 
should be introduced after further notice. 

Hearings in these consolidated proceedings were com¬ 
menced before a hearing officer pursuant to appropriate 
notice. During the hearings, a number of the salesmen 
moved that the proceedings be dismissed as to them be¬ 
cause of lack of jurisdiction. 2 They argue that Section 
15A applies “primarily to the registrant,” that Section 
15 (b) is limited to brokers and dealers, and since the 
salesmen did not act as such we cannot make a present 
determination as to alleged violations by them for pur¬ 
poses of future proceedings, but that jurisdiction over 
them can be exercised only if and when they apply for 
registration as brokers and dealers. They further contend 
that since Rosenfeld has consented to revocation the only 
purpose of the present proceedings is to determine upon 
what terms the consent will be accepted, and that the sales¬ 
men cannot be joined in such proceedings. 

Section 15 (b) of the Exchange Act provides, inter alia, 
“The Commission shall, after appropriate notice and op¬ 
portunity for hearing, by order deny registration to or re¬ 
voke the registration of anv broker or dealer if it finds 
that such denial or revocation is in the public interest and 
that (1) such broker or dealer whether prior or subse- 

1. Rosenfeld also waived his opportunity for a hearing, his right to 
submit proposed findings, a hearing examiner’s report and oral argument 
before us, and admitted the existence of the facts and the cause of action 
set forth in the order for hearings, for purposes of this proceeding and unv 
other proceeding under Section 13 of the Exchange Act, but he disclaimed 
any “intention of willful violation.” 

2. The motion was made by Bernard Salomon and William J. Tack, 
and was joined in by George .James Martin, Irving A. Shayne, Alfred 
Shaviie and Samson Wallach, Sr. 
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quent to becoming such, or (2) * * * any person directly 
or indirectly controlling or controlled by such broker or 
dealer, whether prior or subsequent to becoming such, 
# * has wilfully violated any provision of the Securities 

Act of 1933, as amended, or of this title, or of any rule or 
regulation thereunder.” From a mere reading of the sec¬ 
tion it is clear that the registration of a broker-dealer may 
be revoked where persons controlled by the broker-dealer, 
e.g., salesmen, commit willful violations, and that regis¬ 
tration may he denied to an applicant who, at any time, 
whether prior or subsequent to his becoming a broker- 
dealer, has wilfully violated the statutes. Therefore, if 
findings of willful violations are made against the sales¬ 
men in this proceeding, such findings may, if the public 
interest requires, be the basis of both the revocation of 
Kosenfeld's registration and the exclusion of any of the 
salesmen from registering in the future. 

Regardless of whether Kosenfeld's consent to revoca- 
tion is subsequently accepted by us, the public interest re¬ 
quires the publication of an opinion containing findings as 
to violations by Rosenfeld and by persons in the relation¬ 
ships to him set forth in Section 15 (b). The violations 
charged against the salesmen are not limited by the statu¬ 
tory provisions cited in the notice and order to brokers 
and dealers. Sections 17 (a) of the Securities Act and 
11) (b) of the Exchange Act interdict “any person” from 
engaging in fraudulent practices. 8 In addition, in order to 
determine what action should be taken in the public inter¬ 
est it becomes necessary for us to determine the extent of 
Kosenfeld's responsibility for the acts of his salesmen and 
whether his violations were willful. 4 In order to determine 

3. While Section 15 (c) (1) of the Exchange Act is limited to viola¬ 
tions by brokers and dealers, we can. however, make findings against others 
not so engaged who aid. abet, counsel, command, induce and procure such 
violations. 


4. Our instructions that the hearings be continued with respect to re¬ 
spondents other than Itosenfeld merely deferred or eliminated testimony 
with respect to Rosenfeld’s personal misrepresentations; they did not pre¬ 
clude the presentation of evidence which might hold him responsible for the 
acts of his salesmen. 


all the facts relating to the violations embraced by the 
order, it is appropriate that the salesmen, whose acts may 
have a direct bearing on Kosenfeld’s responsibility and 
whose futures in the securities business are involved, be 
joined in consolidated proceedings. In fact, it is in the 
salesmen’s interest that they be joined as parties so that 
they may have the opportunity to examine and cross-exam¬ 
ine witnesses and avail themselves of all the rights pro¬ 
vided a party. 

It is argued that the question of the responsibilitv of 
the salesmen should not be determined now but should be 
postponed to such time as they may apply for registration 
as brokers and dealers. However, if we make no present 
findings as to them, we may be confronted with the difficul¬ 
ties, in future proceedings, of unavailable witnesses and 
less reliable proof because of the lapse of time. Besides, 
to the extent that a determination of Rosenfeld's respon¬ 
sibility involves an inquiry into, and evidence of, the acts 
of his salesmen, postponement of decision now would result 
in duplication of such evidence in a future proceeding. 
Orderly and expeditious procedure requires the determi¬ 
nation in one procedure of what improper conduct may 
have been engaged in by any of the persons concerned. 

Moreover, these proceedings were also instituted to es¬ 
tablish whether, for purposes of future proceedings under 
Section 15A (b) (4), the salesmen were causes of any ad¬ 
verse order that might be entered against registrant. That 
section provides that a national securities association, such 
as National Assoieation of Securities Dealers, Inc., bar 
from membership any person who was a cause of an order 
of revocation, suspension or expulsion, or whose controlled 
persons were the cause of such order, unless we find it in 
the public interest to approve or direct otherwise. Be¬ 
cause of these provisions, the question of the responsibility 
of the salesmen for the transactions which are the subject 
of this proceeding has a direct bearing on their future em¬ 
ployment by any member of a national securities associa¬ 
tion. We think it is appropriate, and indeed necessary, to 



determine whether a salesman is the cause of an adverse 
order against a broker or dealer, at the time when the ad¬ 
verse order is entered and the elements of causation are 
clear, rather than postpone that determination to an indefi¬ 
nite future date when the facts are not so readily ascertain¬ 
able. Indeed, it would appear anomalous for us, in a later 
proceeding, to make for the first time a finding that a 
salesman was a cause of an order which we had entered in 
a previous proceeding. 

In view of the above, the motions to dismiss must be 
denied. 


Two other motions made during the hearing are also 
before us. McBrien, one of the respondents, moved that 
the hearings against him be continued to a later date be¬ 


cause of his illness. The hearing officer viewed the request 


as in the nature of a motion for a severance and referred 


it to us. While we have followed a general policy of grant¬ 
ing continuances where a respondent is incapable of physi¬ 
cally attending hearings, we feel that we must deny the re¬ 
quest in this case. There are many respondents involved 
in this case who may be penalized by delays, and many 
witnesses have been subpoenaed. We believe that McBrien’s 
rights will be fully protected if the hearings proceed in his 
absence, but that, in so far as possible, the introduction 
of evidence affecting him should be deferred until he can 


be present. However, if such evidence is taken in his ab¬ 
sence, he, or his counsel if one is engaged, will be provided 
an opportunity to read the record so made, and he may 
move to strike as to him any evidence which he considers 


prejudicial. A motion for severance was made by Fein- 
berg who offered in evidence an affidavit by his physician 
stating that Feinberg suffers from a coronary disease which 
may be aggravated by his continued presence at the hear¬ 
ings. For the same reasons stated in connection with the 
McBrien motion, we find that this motion for severance 
should be denied. However, we believe that Feinberg’s 
rights will also be protected if the hearings proceed in his 







absence but that the introduction of evidence affecting him 
should, so far as possible, be deferred, until lie can be pres¬ 
ent. As in the case of McBrien, if such evidence is taken 
in his absence, he, or his counsel if one is engaged will lie 
provided an opportunity to read the record so made, and 
he may move to strike as to him any evidence which he 
considers prejudicial. 

Accordingly, it is ordered that the motions of Bernard 
Salomon, W illiam J. Tack, George James Martin, Irving 
A. Shayne, Alfred Shavne and Samson AVallach, Sr. to 
dismiss the proceedings as to them be, and thev herein* are 
denied; 

It is further ordered that the motion of Edmund 
Joseph McBrien that the hearings as to him be continued 
to a later date be, and it hereby is, denied, but that the in¬ 
troduction of evidence affecting said Edmund Joseph Mc¬ 
Brien be, as far as possible, deferred until his presence at 
the hearings, and that, if evidence affecting him is taken 
in his absence, said Edmund Joseph McBrien be provided 
an opportunity to read the record made in his absence and 
to move to strike as to him testimony which he may deem 
prejudicial; 

It is further ordered that the motion of Philip Fein- 
berg for a severance of the hearings as to him be, and it 
hereby is, denied, but that the introduction of evidence 
affecting said Philip Feinberg be, so far as possible, de¬ 
ferred until his presence at the hearings, and that, if evi¬ 
dence affecting him is taken in his absence, said Philip 
Feinberg be provided an opportunity to read the record 
made in his absence and to move to strike as to him testi¬ 
mony which he may deem prejudicial. 

By the Commission (Chairman McDonald and Com¬ 
missioners McEntire, Bowen, and McCormick), Commis¬ 
sioner Cook being absent and not participating. 

Orval L. DuBois, 
Orval L. DuBois, 

(seal) Secretary. 
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Memorandum. 

August 16, 1950 

Memorandum to: Docket Section 

Re: Henry P. Rosenfeld, doing business as Henry P. 
Rosenfeld Company, New York, New York 

and 

Alex Diamond, et al. 

Proceedings pursuant to Sections 15 (b) and 15A 
of the Act 

Irving A. Shayne, doing business as Skayne & Com¬ 
pany, New York, New York 

Proceedings pursuant to Section 15 (b) of the Act 

Alfred Shayne, New York, New York 

Proceedings pursuant to Section 15 (b) of the Act 

George James Martin, doing business as George J. 
Martin Company, New York, New York 
Proceedings pursuant to Sections 15 (b) and 15A 
of the Act 

Edmund Joseph McBrien, doing business as Ed¬ 
mund J. McBrien & Company, Salt Lake City, Utah 

Counsel for the Division of Trading and Exchanges 
having tiled on July 27, 1950, a “Recommendation” in the 
following consolidated proceedings under the Securities Ex¬ 
change Act of 1934: 

Henry P. Rosenfeld, doing business as Henry P. 
Rosenfeld Company, New York, New York 

and 

Alex Diamond, et al. 

Proceedings pursuant to Sections 15 (b) and 15A 
of the Act 




Irving A. Shayne, doing business as Shayne & Com¬ 
pany, New York, New York 
Proceedings pursuant to Section 15 (b) of the Act 

[67] Alfred Shayne, New York, New Y^ork 
Proceedings pursuant to Section 15 (b) of the Act 

George James Martin, doing business as George J. 
Martin Company, New York, New York 
Proceedings pursuant to Sections 15 (b) and 15A 
of the Act 

Edmund Joseph McBrien, doing business as Ed¬ 
mund J. McBrien & Company, Salt Lake City, Utah 

and the Commission having given due consideration to the 
“Recommendation”; the Commission approved the “Rec¬ 
ommendation”, ruling that it was not necessary to reopen 
the hearing for the purpose of taking evidence with re¬ 
spect to Rosenfeld, and deferring its decision with respect 
to Rosenfeld’s answer and consent to revocation of his 
registration as a broker and dealer and expulsion from the 
National Association of Securities Dealers, Inc., until the 
Commission’s determination of the issues as to all other 
parties in the consolidated proceedings. 

Orval L. DuBois 
Orval L. DuBois 

Secretary 






Letter Dated August 16, 1950. 


August 16, 1950 


Henry P. Rosenfeld, doing business as 
Henry P. Rosenfeld Company 
79 Wall Street 
New York, New York 

Re: Henry P. Rosenfeld doing business as 
Henry P. Rosenfeld Company, et al. 


Dear Sir: 

This is to advise you that the Commission today adopted 
the Recommendation of the Division of Trading and Ex¬ 
changes filed Julv 27, 1950, in the above entitled matter. 
The Commission ruled that it is not necessary to reopen 
the hearing for the purpose of taking evidence with respect 
to you and deferred its decision with respect to your an¬ 
swer and consent to revocation of your registration as a 
broker and dealer and expulsion from National Associa¬ 
tion of Securities Dealers, Inc. until its determination of 
the issues as to all other parties in the consolidated pro¬ 
ceedings. 


Very truly yours, 


0. D. 

Orval L. DuBois 

Secretary 
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Finding's and Opinion of the Commission. 

(Securities Exchange Act Release No. 4656) 

SECURITIES AND EXCHANGE COMMISSION 

Washington, D. C. 

November 29, 1951 

-o-— 

In the Matter 

of 

c Henry P. Rosenfeld, doing business as Henry P. 

Rosenfeld Co., 79 Wall Street, New York, New York 

AND 

Alex Diamond, Philip Feinbeeg, Sidney H. Kellman, 
Leonard Markell, Edmund McBrien, Irving A. 
Shayne, John Edward Phillips, Bernard Salomon, 
Albert Shank, William J. Tack, Samson Wallach, 
Sr., Alfred Shayne 

(Securities Exchange Act of 1934—Sections 15 [b] 

and 15 A) 

♦ -o- 

In the Matter 

- of 

Irving A. Shayne, doing business as Shayne & Company, 

• 101 West 57th Street, New York, New York 

(Securities Exchange Act of 1934—Section 15 [b]) 

► -o- 


34A 


-o- 

In the Matter 
of 

Alfred Shayne, 101 West 55th Street, Xew York 6, 

New York 

(Securities Exchange Act of 1934—Section 15 [b]) 

-o- 

In the Matter 
of 

George James Martin, doing business as George J. Martin 
Co., 79 Wall Street, Xew York 25, Xew York 

(Securities Exchange Act of 1934—Sections 15 [bj 

and 15 A) 

-o- 

In the Matter 

of 

Edmund Joseph McBrien, doing business as Edmund J. 
McBrien & Company, 312 Xewhouse Building, Salt 
Lake City, Utah 

(Securities Exchange Act of 19)34—Section 15 [bj) 
-o- 


Broker-Dealer Registration 

Grounds for Revocatio?i of Registration 

Violation of Securities Act and Securities Ex¬ 
change Act 


M is re pres e nt at ions 


"Where registered broker-dealer firm and its salesmen, 
in selling securities that firm had underwritten, made mis¬ 
representations respecting the background of the firm, the 
issuers’ financial conditions and prospects, the nature and 
extent of their operations, and their plans to pay dividends 
and to list their stock on a national securities exchange, 
held, willful violations of Section 17 (a) of the Securities 
Act and Sections 10 (b) and 15 (c) (1) of the Securities 
Exchange Act and rules thereunder. 

Withdrawal by Registrant—Public Interest 

Where registered broker-dealer who has willfully vio¬ 
lated Securities Act and Securities Exchange Act filed no¬ 
tice of withdrawal from registration after institution of 
revocation proceeding, held, in view of nature of violations 
found, notice of withdrawal not permitted to become effec¬ 
tive and registration revoked. 

Appearances : 

William J. Cogan, of New York City, for Henry P. Rosen- 
feld and Samson Wallach, Sr. 

Samuel H. Ohringer, of New York City, for Bernard Sal¬ 
omon, William J. Tack, Alex Diamond and George J. 
Martin. 

Irving Bick, of New York City, for Bernard Salomon and 
Alex Diamond. 

Sidney B. Josephson, of New York City, for Irving A. 
Shayne and Alfred Shayne. 



36 A 


Arthur II. Rose, of Xew York City, for George James 
Martin. 

Philip Feinberg, pro se . 

Edmund J. McBrien, pro se . 

Edward O. Reid, for the Division of Trading and Ex¬ 
changes. 


These consolidated proceedings concern Henry P. Ro- 
senfeld, doing business as Henry P. Rosenfeld Co. (“Ro¬ 
senfeld”), a registered broker-dealer, and certain sales¬ 
men employed by him, namely: Alex Diamond, Philip 
Feinberg, Sidney H. Kellman, Edmund Joseph McBrien, 
Leonard Marked, George James Martin, John Edward 
Phillips, Bernard Salomon, Albert Shank, Alfred Shayne, 
Irving A. Shayne, William J. Tack, and Samson Wallach, 
Sr. 

Proceedings were instituted with respect to Rosenfeld 
on August 25, 1949, pursuant to Sections 15 (b) and 15A 
of the Securities Exchange Act of 1934 (‘‘‘Exchange Act”), 1 
to determine whether he violated Section 17 (a) of the 
Securities Act of 1933 (“Securities Act”) and Sections 
10 (b) and 15 (c) (1) of the Exchange Act and Rules 

1. Section 15 (bl of the Exchange Act provides in pertinent part: 

“The Commission shall, after appropriate notice and opportu¬ 
nity for hearing, by order * * ' revoke the registration of any bro¬ 
ker or dealer if it finds that such * * * revocation is in the public 
interest and that (1) such broker or dealer * * * (D) has willfully 
violated any provision of the Securities Act of 1933, as amended, 
or of this title, or of any rule or regulation thereunder * * * ’’ 

Section 15A of the Exchange Act authorizes the Commission, if neces¬ 
sary or appropriate in the public interest, to suspend for a period not ex¬ 
ceeding twelve months or to expel a broker or dealer from membership in a 
registered national securities association if it finds, after appropriate notice 
and opportunity for hearing, that the member has violated any provision of 
the Exchange Act or the Securities Act or any rule adopted pursuant to 
those statutes. 




X-10B-5 and X-15C1-2 promulgated under the latter Act 2 
and if so, whether his registration as a broker and dealer 
should be revoked or suspended and whether he should be 
expelled or suspended from membership in the National As¬ 
sociation of Securities Dealers, Inc. (“NASD”). The pro¬ 
ceedings were subsequently broadened by orders institut¬ 
ing and consolidating revocation proceedings with respect 
to four of Rosenfeld \s salesmen who are registered with 
this Commission as broker-dealers: Irving A. Shayne, do¬ 
ing business as Shayne & Company; George James Martin, 
doing business as George J. Martin Co.; Alfred Shayne; 
and Edmund Joseph McBrien, doing business as Edmund 
J. McBrien & Company. These salesmen as well as the 
others listed above were named as additional respondents 
by supplemental orders amending the original order in¬ 
stituting proceedings with respect to Rosenfeld. 

The orders for hearing allege that during the period 
from July 194S to May 1949, respondents, through the 
means and instrumentalities of interstate commerce, made 
numerous false or misleading statements to customers to 
induce purchases of stocks of three new television manu¬ 
facturing companies, International Television Corpora¬ 
tion (“ITC”)» Video Corporati§n of America (“Video”), 
and Television Equipment Corporation (“TEC*’)- Each 
of these companies offered issues of 300,000 shares of com¬ 
mon stock of 10d par value, priced at $1.00 per share, 
which were underwritten by Rosenfeld. These securities 
were not registered under the Securities Act but were 
qualified for exemjffion under Regulation A promulgated 
pursuant to that Act. 

2. The composite effect of these statutory provisions and rules, as ap¬ 
plicable in the instant case, is To make unlawful the use of the mails or any 
means or instrumentality of interstate commerce to effect the sale of a se¬ 
curity where a device to defraud is employed, where an untrue statement or 
a misleading omission with respect to a material fact is made or where an 
act, practice or course of business is engaged in which operates or would 
operate as a fraud or deceit. 





The misrepresentations alleged to have been made by 
the respondents, which are discussed in detail below, in¬ 
clude statements respecting the background of the Kosen- 
feld firm, the operations and prospects of the three issuers 
of securities and their plans to list their securities on a 
securities exchange, and the necessity of effecting a prompt 
purchase to secure stock being issued. 

After appropriate notice hearings were held before a 
hearing examiner. Rosenfeld submitted an answer con¬ 
senting to the revocation of his registration as a broker 
and dealer and to his expulsion from membership in the 
XASI) disclaiming, however, any ‘‘intention of wilful vio¬ 
lation." Some of the other respondents appeared by coun¬ 
sel, and some appeared in person, while others entered no 
appearance. 3 The hearing examiner tiled a recommended 
decision in which he found that the respondents had vio¬ 
lated Section 17 (a) of the Securities Act and Section 10 
(b) of the Exchange Act and Rule X-10B-5 thereunder, and 
recommended revocation of the registrations of the re¬ 
spondent salesmen who are registered as brokers and 
dealers. Exceptions to the hearing examiner’s recom¬ 
mended decision were filed by the Division of Trading and 
Exchanges (the “Division") and certain of the respond¬ 
ents, and we heard oral argument. Upon an independent 
review of the record we make the following findings. 


Misrepresentations to Customers: 

Evidence with respect to the alleged misrepresenta¬ 
tions made to prospective customes, in connection with the 
sale of the three issues of stock here involved, included the 
testimony of some 140 customer witnesses to whom the 
securities were sold. Although some of the respondents 
denied making the statements charged to them, the hear- 


3. Respondents William J. Taek nn<l John Edward Phillips died during 
the course of the proceeding. The proceeding will be dismissed as to them. 
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ing examiner found, and we agree, that the clear prepon¬ 
derance of the evidence establishes that substantially all 
of the misrepresentations charged were in fact made. The 
following is a summary of the facts respecting the misrep¬ 
resentations as shown by the record. 

1. Misrepresentations Respecting the Rosenfeld firm 

All the respondents, most of them on numerous occa¬ 
sions, represented to prospective customers that Rosen¬ 
feld was an old established firm and had underwritten se¬ 
curities of Allen B. Dumont Laboratories, Inc. In addi¬ 
tion, most of the respondents represented that Rosenfeld 
had underwritten the distribution of the stocks of certain 
other well-known companies, principally in the radio and 
television field. For example, Feinberg stated that Rosen¬ 
feld had underwritten stock of Bendix Home Appliances, 
Inc. Kellman told one customer that Rosenfeld had un¬ 
derwritten stock of Farnsworth Television & Radio Cor¬ 
poration, and told another that the firm had underwritten 
stock of Bendix. Salomon represented that Rosenfeld had 
underwritten securities of Bendix, Farnsworth and Radio 
Corporation of America. 

The record shows that Rosenfeld became registered 
with this Commission on May 21, 1947. Prior to that time, 
during a ten-year period ending January 25, 1947, Henry 
P. Rosenfeld had been employed as a cashier by other bro¬ 
kers and dealers, and during a brief period from Febru¬ 
ary 28 to April 15, 1947, was a partner in another firm. 
Although the Rosenfeld firm had engaged in the underwrit¬ 
ing of some issues other than the ones involved in this 
proceeding, it had not paticipated in the underwriting of 
any of the securities of the stated well-known companies 
mentioned by the salesmen. 

Respondent’s description of the Rosenfeld firm, which 
had been in existence only one year, as an old established 
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firm was false and misleading in a material respect. It 
carried tlie implication that the firm could be relied upon 
for seasoned advice supported by a long history of success¬ 
ful and responsible operations. Similarly the misrepresen¬ 
tations concerning the firm's underwriting activities were 
material since they were calculated to induce the cus¬ 
tomers to believe that the securities being offered for sale 
had been selectd by a firm which had arly recognized the 
merit and participated in the public* offering of securities 
of the named well-known successful companies in the same 
industry. 

2 . Misrepresentations Respecting the Business Conditions 
and Prospects of the Issuers 

Various representations were made by the respondents 
respecting the three issuers of the securities involved, 
which, as noted, were all new companies in the television 
field. 

ITC, the entire issue of whose stock was sold by Rosen- 
feld between July 23, 1948, and October 26. 194S, had been 
organized in December 1947 for the purpose of manufac¬ 
turing television receivers. It had completed three pilot 
models and had several others in process by September 15, 
194S, when it acquired manufacturing equipment and an 
existing lease of factory space where all its manufacturing 
operations were carried on thereafter. Preparations for 
assembly line production were then started, and during Oc¬ 
tober and November 1948 ITC began accepting orders. The 
first sets reached completion in December 1948 and in that 
month deliveries were made of 28 sets at a total price of 
approximately $19,000 which, together with sales in Janu¬ 
ary of $8,500, was the first income received by the corpo¬ 
ration. Throughout the July-October 1948 period when 
Rosenfeld acted as underwriter for its stock, ITC sus¬ 
tained continuing losses; the company sustained a loss in 


every month from its inception through January 31, 1949, 
such losses aggregating $122,000. 

Video, the entire issue of whose stock was sold by Ro- 
senfeld between November 29, 1948, and March 27, 1949, 
was organized in October 1948 and deliveries of television 
sets were begun in that month. During the period of the 
sale of its stock by respondents. Video received orders for 
a total of S4 sets and sold (52. It operated at a loss in each 
month of the period and had net losses for the six months 
ending April 30, 1949, totaling $67,500. 

TEC, the offering of whose stock bv Roscnfeld was be- 
gun January 28, 1949, and abandoned five months later 
after 187,575 of the 300,000 shares had been sold, was or¬ 
ganized in November 194S to manufacture television cam¬ 
eras and transmission equipment. Due to an inability to 
develop its proposed camera, its only income prior to 
June 1949 came from two government contracts for special 
equipment in the amount of $10,000 each on which it re¬ 
alized gross profits of approximately $4,000. Beginning in 
May 1949, TEC began manufacturing television antennae 
and 127 such units were delivered in June 1949. The com¬ 
pany sustained a deficit in each month through June 30, 
1949, such deficits aggregating more than $30,000. 

The representations made by respondents with respect 
to these issuers consisted primarily of statements indicat¬ 
ing favorable developments and prospects of a kind which 
would make the securities attractive. 

a. Respondents represented that ITC and Video were 
manufacturing a substantial number of television sets, had 
a large backlog of orders, had secured substantial orders 
from large mail-order houses, the United States Govern¬ 
ment and others, and were making money. 

Respondent Diamond represented on or before Novem¬ 
ber 8, 194S, that. ITC was selling television sets, whereas 
production had not yet been begun and the first television 
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sets were not assembled until December 194-S. He also 
stated that Video was manufacturing television sets in 
large numbers in January 1949, although in fact it had 
only made 3S up to the end of that month. Feinberg stated 
in August 1948 that ITC was an established company, and 
in October 1948 that ITC was very active, selling large 
amounts of television sets, although, as noted, ITC sold 
no sets until December 194S. Feinberg made similar false 
representations about Video, and all of the other respond¬ 
ent salesmen except Alfred Shayne made similar false 
representations as to production and sales with respect to 
one or both of the companies. 

All of the respondent salesmen represented that ITC 
or Video, or both, had substantial orders for television 
sets, when in fact such orders were not on hand. For 
example, Feinberg told customers in August 194S that 
ITC had a large backlog of orders and Kellman repre¬ 
sented in October 1948 that ITC had a tremendous backlog 
of orders. Marked stated that ITC had a backlog of or¬ 
ders for $1,250,000, and McBrien said that ITC had a 
backlog of so many orders that it was not necessary to ad- 
vertise. Salomon said that ITC had a large number of 
contracts for television equipment. Irving A. Shayne 
stated that ITC had big orders for television sets. Similar 
statements were made about Video. In fact, however, the 
orders received bv ITC during October 1948 totaled less 
than $2,000 and those in November 1948 approximately 
$3,400, and Video received only a few orders for televi¬ 
sion sets during the period from October 1948 through 
February 19, 1949, and had no backlog of orders during 
this period, its production rate not having exceeded more 
than 15% of its possible production capacity. 

Most of the respondents stated to customers that ITC 
or Video, or both, had orders from department stores, 
large mail-order houses and the Government. With re- 
spect to ITC, Marked stated that it had such orders, and 
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on one occasion represented that ITC had a contract with 
Sears Roebuck & Company for $2,500,000 and on another 
occasion that ITC had $1,000,000 of Government orders 
for television equipment. Salomon represented that ITC 
had received a large order from an important mail-order 
house and many orders from the Government, and Feinberg 
represented that ITC had a large order with the Govern¬ 
ment. Irving Shayne and Wallaeh made similar state¬ 
ments. With respect to Video, Diamond represented that 
it had substantial orders from Sears Roebuck and Mont¬ 
gomery Ward and Company, Martin stated that Video had 
made arrangements with those two companies to handle its 
television sets, and Irving A. Shayne told customers that 
Video had contracts with those companies. McBrien rep¬ 
resented that Video was selling its sets through Sears Roe¬ 
buck and Wallaeh stated that Video had orders from Mont¬ 
gomery Ward. Salomon told purchasers that Video was 
negotiating for a big order from a mail-order house, and 
Kellman stated that Video had a large number of orders 
from a big western mail-order house and had Government 
orders for electronic equipment. However, the record es¬ 
tablishes that from the time of their organization through 
the period that their stock issues were sold through re¬ 
spondents, neither ITC nor Video received any orders from 
mail-order houses or the Government, and, except for some 
sales bv Video to several small stores which called them- 
selves department stores, all of their sales were to dealers 
and distributors. 

Kellman, Shank and Irving A. Shayne represented to 
prospective purchasers that ITC was making money, and 
Feinberg, Kellman, Marked and McBrien made similar 
misrepresentations with respect to Video. These repre¬ 
sentations were false since both ITC and Video operated 
at a loss throughout the period that their stock was sold 
through respondents. 
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1). A number of respondents also represented that ITC 
had purchased a building for its operations. 

Feinberg told this to several customers, on one occa¬ 
sion stating that the property had been purchased from the 
AVar Assets Administration for $75,000, and that it was a 
steal” since the building was worth much more, and on 
another occasion that the building acquired by ITC was 
worth $300,000. Kellman and Marked also stated that ITC 
had purchased a building in New York. However, the rec¬ 
ord is uncontroverted that ITC had at no time purchased 
any building or other real estate, and that its plant and 
equipment were located in its leased quarters. 

c. Various of the respondents made false represen¬ 
tations respecting Video's manufacture of television tubes, 
its dividend prospects, and its affiliation with a large na¬ 
tional electronics corporation. 

Alfred Shavne represented to a customer that Video 
had developed a new tube, that plans were all set for its 
production, and that it was going over big. Irving A. 
Shavne stated that Video had manufactured a special tube, 
much cheaper than those made by other manufacturers, on 
which it had an exclusive patent. AVallach referred to a 
television tube that Video was manufacturing that would 
be $30 cheaper than any other tube then on the market. 
Martin stated that Video was selling its television sets 
cheaper than its competitors because it manufactured its 
own tubes. These statements were false, since Video never 
engaged in the manufacture of television tubes. At one 
time Video had plans for the manufacture of tubes by a 
subsidiary, but such plans were abandoned. 

Kellman, Marked, Shank, Irving A. Shavne and AYal- 
lach stated to customers that Video would pay a dividend 
in the near future. However, there was no basis for pre¬ 
dicting such payment. As stated above, during the period 
in question Video operated at a loss, and the president of 


\ ideo testified that it could not pay and did not consider 
the payment of a dividend at that time. 

V allach told a prospective customer that Video was a 
subsidiary of Radio Corporation of America. However, 
the record shows that that corporation did not at any 
time own, or express any desire to acquire, any interest 
in Video, the only connection between the two companies 
being that Video was granted some non-exclusive licenses. 

d. Various of the respondents represented to cus¬ 
tomers that TEC was manufacturing and selling television 
cameras and had substantial orders for such cameras and 
other equipment. 

Diamond, Feinberg, Martin, Salomon, Alfred Shayne, 
Irving A. Shayne and Wallach made false statements to 
the effect that TEC had substantial orders for television 
cameras. Diamond represented that TEC had Govern¬ 
ment contracts and orders for television cameras and a 
backlog of orders from the Government for coaxial cables, 
although in fact no such orders had been received. In 
March 1949 he stated that TEC was manufacturing and in¬ 
stalling large quantities of antennaes in apartment houses, 
although, as has been noted, manufacture of antennae did 
not begin until May and the first deliveries, in a relatively 
small amount, were made in June 1949. Although the rec¬ 
ord shows that up to May 31, 1949, TEC had partially con¬ 
structed one experimental model of a television camera 
and that it had not received a single order for the camera 
it was attempting to develop, Feinberg stated that in Feb¬ 
ruary of 1949 TEC had orders for a quarter of a million 
dollars of cameras, Kellman told purchasers that TEC was 
manufacturing and selling cameras, and Irving A. Shayne 
and Wallach stated that TEC was manufacturing and sell¬ 
ing television cameras at a lower price than competing 
manufacturers. Alfred Shayne represented on several oc¬ 
casions that TEC was in production, manufacturing a tele- 




vision camera, and Martin made statements to similar 
effect on several occasions, including a statement that TEC 
was manufacturing television cameras under contract with 
the Government which had given it orders for about 
$-,000,000 of various television equipment. Wallach also 
falsely stated that TEC had so many Government con¬ 
tracts for television cameras that it was working around 
the clock to fill the orders. 


3. Misrepresentations as to Availability of TEC Stock 
and Listing of the Stocks 

a. In February 1949 Wallach told a prospective cus¬ 
tomer that the TEC issue was about sold out and the firm's 
books relating to the offering would close within a short 
time, and on another occasion in March 1949 he told a cus¬ 
tomer it was the last opportunity to buy TEC stock, since 
the books were closing on that date. Irving Shayne stated 
in March and April 1949 that only a few shares of the TEC 
issue remained and that the books were about to close. 
Feinberg made a similar statement in March 1949. Alfred 
Shayne stated early in May 1949 that TEC stock was hard 
to get. 

These statements were obviouslv designed to indicate 
that the stock was in demand and considered valuable by 
others and would be more valuable after the issue was fully 
sold. They also carried the implication that the flotation 
was successful so that TEC was receiving the full amount 
of capital it needed. However, the representations were 
false. The record shows that one-half of the TEC shares 
remained unsold at the end of April 1949, and only 187,575 
shares of the 300,000 shares had been sold at the time of 
the termination of the offering on June 28, 1949. 

b. All of the respondents made statements to pro¬ 
spective customers to the effect that one or more of the 
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issues of securities being sold would soon be listed on a 
national securities exchange. Very often the representa¬ 
tion was made that the security in question would be listed 
on the Xew York Curb Exchange within a few months. 
In some cases listing on the Xew York Stock Exchange 
was mentioned as a possibility. However, the record shows 
that ITC, Video and TEC never considered listing their se¬ 
curities on any national securities exchange, and that such 
a possibility was never discussed with Rosenfeld or any 
of his representatives. 

Conclusions As To Violations 

It is clear from the evidence that the misrepresenta¬ 
tions by respondents were willful. We cannot accept the 
defense raised by a number of salesmen that any misrep¬ 
resentations made by them were innocent because they were 
given the misinformation by Shank, Rosenfeld’s sales man¬ 
ager, upon whom they were entitled to rely. The nature 
of the misstatements was such that they must be viewed 
as the result of either deliberate or grossly reckless con¬ 
duct. For example, the facts respecting the creation and 
background of the Rosenfeld firm could easily have been 
ascertained by the salesmen and were matters of which 
they should have had personal knowledge. Moreover, the 
three companies whose stock was sold had been newly or¬ 
ganized and were embarking on new ventures, and the 
statements made as to them were so favorable and so de¬ 
void of foundation in fact that respondents must be 
charged with either knowing or having reason to know 
that they were false and misleading. The record shows 
that each of the respondent salesmen made numerous mis¬ 
statements. In our opinion, the entire pattern of re¬ 
spondents ’ sales program shows a complete readiness on 
the part of each of them to sell the stocks, which they ad¬ 
mittedly knew were of speculative quality, by means of 
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irresponsible and baseless misstatements designed to in¬ 
duce a false appraisal of value. 

In determining what action is required in the public in¬ 
terest, we have taken into consideration the nature and 
frequency of the misrepresentations and all the circum¬ 
stances under which they were made. It is our conclusion 
that the violations involved, which pervaded the sale of 
about $S00,000 worth of securities, and perpetrated a fraud 
on a large number of purchasers, are of such a nature as 
to require revocation of the registrations of all of the re¬ 
spondent broker-dealers. 

We find, on the basis of the answer and consent filed 
by Rosenfeld and the other facts of record herein, that 
Rosemfeld has willfully violated Section 17 (a) of the Se¬ 
curities Act and Sections 10 (b) and 15 (c) (1) of the Ex¬ 
change Act and Rules V-10B-5 and V-15C1-2 under the Ex¬ 
change Act, and that his registration as a broker and dealer 
should be revoked. 4 Since such revocation will automati¬ 
cally terminate his membership in the NASD, our order 
will not provide for his expulsion from that association. 

We further find that respondents Alex Diamond, Philip 
Feinberg, Sidney H. Kellman, Leonard Marked, George 
James Martin, Edmund J. McBrien, Bernard Salomon, 
Albert Shank, Alfred Shayne, Irving A. Shayne and Sam¬ 
son Wallach, Sr., have violated Section 17 (a) of the Se¬ 
curities Act and Section 10 (b) of the Exchange Act and 
Rule X-10B-5 under the Exchange Act in that they em¬ 
ployed devices, schemes and artifices to defraud, made un¬ 
true statements of material facts and omitted to state ma¬ 
terial facts necessary in order to make the statements 
made, in the light of the circumstances under which they 
were made, not misleading, and engaged in acts, practices 
and a course of business that operated as a fraud and de¬ 
ceit upon purchasers of securities. 


4. The mails and means and instrumentalities of interstate commerce 
were used in connection with the sales of the securities to customers. 
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W e further find that respondents Alfred Shayne, George 
James Martin, doing business as George J. Martin Co., 
Edmund Joseph McBrien, doing business as Edmund J. 
McBrien & Company, and Irving A. Shayne, doing business 
as Shayne & Company, also willfully violated Section 15 
(c) (1) of the Exchange Act and Rule V-15C1-2 thereunder 
and that, in view of such violations and their willful vio¬ 
lations found above, their registrations as brokers and 
dealers should be revoked. Since the revocation of the 
registration of George James Martin, doing business as 
George J. Martin Co., will automatically terminate his 
membership in the NASD, our order will not provide for 
his expulsion from that association. 

We also find that each of the respondents Alex Dia¬ 
mond, Philip Feinberg, Sidney H. Kellman, Leonard Mar¬ 
ked, Edmund J. McBrien, Bernard Salomon, Albert Shank, 
Alfred Shayne, Irving A. Shayne, and Samson Wallach, 
Sr., was a cause of the revocation of Kosenfeld as a bro¬ 
ker and dealer. 

Request to Cancel or Permit Withdrawal of Registration 

Irving A. Shayne, one of the salesmen, who is also reg¬ 
istered as a broker and dealer, filed a request that his reg¬ 
istration be cancelled, on the ground that he has not 
transacted any business as a broker or dealer since the fil¬ 
ing of his registration. He also filed a petition requesting 
that, in the event cancellation was not permitted, he be al¬ 
lowed to withdraw his registration, on condition that he 
refrain from filing a new registration for a period of 
twelve months or such time as we may deem necessary in 
the public interest. These requests were first made earlier 
in the proceedings and we denied them as premature, with¬ 
out prejudice to their renewal at the conclusion of the hear¬ 
ings. 5 Such renewal has been made. 

o 


5. Securities Exchange Act Release No. 4381 (December 12, 1949). 





Section 15 (b) of the Securities Exchange Act which pro¬ 
vides in part: “If the Commission iinds that any registered 
broker or dealer * * ’* is no longer in existence or has 
ceased to do business as a broker or dealer, the Commis¬ 
sion shall by order cancel the registration * * * of such 
broker or dealer.” However, that section does not require 
us to cancel a registration where the public interest calls 
for disciplinary action against the registrant. In IF. H. 
Bell if Co., Inc. and John I). Babbage, Securities Exchange 
Act Release Xo. 4292 (August 4, 1049), p. 12, we stated 
that this provision, which affords us a means for excluding 
from registration broker-dealers not actively engaged in 
the securities business, does not restrict our authoritv to 
take disciplinary action against a broker-dealer who has 
violated the statute. We adhere to that view, and shall ac¬ 
cordingly deny the request for cancellation. 

We shall also deny the petition for withdrawal of reg¬ 
istration. After the institution of revocation proceedings, 
withdrawal of registration is not a matter of right but 
may be permitted only in our discretion if it appears to 
us that such withdrawal will be consistent with the public 
interest and protection of investors. 6 We have found that 
this respondent has violated the Securities Act and the 
Exchange Act through repeated willful misrepresentations 
to customers. Under the circumstances presented we find 
that withdrawal would not be consistent with the public 
interest and the protection of investors, but that, as has 
been stated, the violations are of a nature requiring revo¬ 
cation. 


Motions to Dismiss Proceedings 

During the hearings, several of the respondent salesmen 
moved that the proceedings be dismissed as to them by rea- 


6. Monroe Marks, 9 S. E. C. 669, 671 (1941). 


son of an asserted lack of jurisdiction. In our Memoran¬ 
dum Opinion and Order of February 7, 1950, Securities Ex¬ 
change Act Release Xo. 4404, we denied this motion, set¬ 
ting forth our reasons for concluding that the proceedings 
were properly brought with respect to all the respondents. 
Respondents renewed their motion after the close of the 
hearings, but have presented no new reasons in support 
thereof. We find no basis for reaching a conclusion differ¬ 
ent from that stated in our former decision on this ques¬ 
tion, and accordingly shall denv the motion. 

' c 1 * » 


Rulings on Exceptions 

Exceptions were filed to the hearing examiner’s report 
by the Division and various of the respondents. To what¬ 
ever extent such exceptions involve issues that are rele¬ 
vant and material to the decision of this case, we have by 
our Findings and Opinion herein already ruled upon them. 
However, for the sake of clarity we hereby expressly sus¬ 
tain such exceptions as are in accord with the views herein 
expressed and overrule them to the extent that they are 
inconsistent with those views. 

An appropriate order will issue. 

By the Commission (Chairman McDonald and Commis¬ 
sioners McEntire and Rowen), Vice Chairman Cook and 
Commissioner Millonzi not participating. 

Orval L. DuBois, 

Secretary. 


(seal) 
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Order. 

34-4656 

United States of America 
before the 

SECURITIES AND EXCHANGE COMMISSION 
November 29, 1951 


--o- 

In the Matter 
of 

Henry P. Rosenfeld, doing business as Henry P. 
Rosenfeld Co., 79 Wall Street, New York, New York 

AND 

Alex Diamond, Philip Feinberg, Sidney II. Kellman, 
Leonard Markell, Edmund McBrien, Irving A. 
Shayne, John Edward Phillips, Bernard Salomon, 
Albert Shank, William J. Tack, Samson Wallach, 
Sr., Alfred Shayne 

(Securities Exchange Act of 1934—Sections 15 [b] 

and 15 A) 

-o- 

In the Matter 

of 

Irving A. Shayne, doing business as Shay-ne & Company, 
101 West 57th Street, New York, New York 

(Securities Exchange Act of 1934—Section 15 [b]) 


o 
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-o- 

In the Matter 
of 

Alfred Shayne, 101 West 55th Street, New York 6, 

New York 

(Securities Exchange Act of 1934—Section 15 [b]) 

-o- 

In the Matter 
of 

George James Martin, doing business as George J. Martin 
Co., 79 Wall Street, New York 25, New York 

(Securities Exchange Act of 1934—Sections 15 [b] 

and 15 A) 

-o- 

In the Matter 

of 

Edmund Joseph McBrien, doing business as Edmund J. 
McBrien & Company, 312 Newhouse Building, Salt 
Lake Citv, Utah 

(Securities Exchange Act of 1934—Section 15 [b]) 
- o- 

Proceedings having been instituted to determine whether 
the registrations as broker and dealer of Henry P. Rosen- 
feld, doing business as Henry P. Rosenfeld Co., Irving A. 
Shayne, doing business as Shayne & Company, Alfred 
Shayne, George James Martin, doing business as George 
J. Martin Co., and Edmund Joseph McBrien, doing busi¬ 
ness as Edmund J. McBrien & Company, should be re- 







yoked pursuant to Section 15 (b) of the Securities Ex¬ 
change Act of 1934; whether said Henry P. Rosenfcld and 
George James Martin should be suspended or expelled 
from membership in National Association of Securities 
Dealers, Inc., a registered securities association, pursuant 
to Section 15A of the Act; and whether, for the purposes 
of future proceedings under the Act, Alex Diamond, Philip 
Feinberg, Sidney II. Kellman, Leonard Marked, Edmund 
Joseph McBrien, John Edward Phillips, Bernard Salo¬ 
mon, Albert Shank, Alfred Shayne, Irving A. Shayne, Wil¬ 
liam J. Tack, and Samson Wallach, Sr. should be deemed a 
cause of any order of revocation, suspension, or expulsion 
of Henry P. Rosenfeld; 

Hearings having been held after appropriate notice, 
and a hearing examiner having filed a recommended deci¬ 
sion and exceptions thereto having been filed; 

Irving A. Shavne, doing business as Sliavne & Com- 
pany, having requested that his registration as a broker 
and dealer be cancelled or that he be permitted to withdraw 
his registration; and a motion having been filed by Ber¬ 
nard Salomon and William J. Tack and joined in by George 
James Martin, Irving A. Shayne, Alfred Shayne and Sam¬ 
son Wallach, Sr., that the proceedings be dismissed as to 
them for lack of jurisdiction; 

The Commission having made an independent review of 
the record and having this day issued its Findings and 
Opinion herein; on the basis of said Findings and Opinion 

It is oiiderkd that the registrations as broker and 
dealer of Henry P. Rosenfeld, doing business as Henry 
P. Rosenfeld Co. ? Irving A. Shayne, doing business as 
Shayne & Company, Alfred Shayne, George James Mar¬ 
tin, doing business as George J. Martin Co., and Edmund 
Joseph McBrien, doing business as Edmund J. McBrien & 


Company, be and each of them hereby is revoked; and it is 
found that each of the respondents, Alex Diamond, Philip 
Feinberg, Sidney H. Kellman, Leonard Markell, Edmund 
J. McBrien, Bernard Salomon, Albert Shank, Alfred 
Shayne, Irving A. Shayne and Samson Wallack, Sr. is a 
cause of the revocation of the registration of said Henry 
P. Rosenfeld; 

It is further ordered that the aforesaid requests of 
Irving A. Shayne, doing business as Shayne & Company, 
for the cancellation or withdrawal of his registration be 
and they hereby are denied; 

It is further ordered that the aforesaid motion that 
the proceedings be dismissed as to the moving parties for 
lack of jurisdiction be and it hereby is denied; and 

It is further ordered that the proceedings be dismissed 
as to deceased respondents John Edward Phillips and Wil¬ 
liam J. Tack. 

By the Commission. 

Orval L. DuBois, 
Secretary. 


(seal) 
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[814] 

Order Correcting Findings and Opinion of the Commission. 

United States of America 
before the 

SECURITIES AND EXCHANGE COMMISSION 

December 3, 1951 

-o- 

In the Matter 
of 

Henry P. Rosenfeld, doing business as Henry P. 
Rosenfeld Co., 79 Wall Street, New York, New York 

AND 

Alex Diamond, Philip Feinberg, Sidney II. Kellman, 
Leonard Markell, Edmund McBrien, Irving A. 
Shayne, John Edward Phillips, Bernard Salomon, 
Albert Shank, William J. Tack, Samson Wallach, 
Sr, Alfred Shayne 

(Securities Exchange Act of 1934—Sections 15 [b] 

and 15 A) 

-o- 

In the Matter 

of 

Irving A. Shayne, doing business as Shayne & Company, 
101 West 57th Street, New York, New York 

(Securities Exchange Act of 1934—Section 15 [b]) 


O' 




In the Matter 
of 

Alfred Shayne, 101 West 55th Street, New York 6, 

New York 

(Securities Exchange Act of 1934—Section 15 [b]) 

-o- 

In the Matter 
of 

George James Martin, doing business as George J. Martin 
Co., 79 Wall Street, New York 25, New York 

(Securities Exchange Act of 1934—Sections 15 [b] 

and 15 A) 

[815] 

-o- 

In the Matter 
of 

Edmund Joseph McBrien, doing business as Edmund J. 
McBrien & Company, 312 Newhouse Building, Salt 
Lake City, Utah 

(Securities Exchange Act of 1934—Section 15 [b]) 


The Commission having issued its findings and opinion 
in this matter on November 29, 1951, and the word “will¬ 
fully” having been inadvertently omitted in the fourth 
line of the second full paragraph of Page 11 of the said 
findings and opinion as published in Securities Exchange 
Act Kelease No. 4656, 
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It is ordered that the said paragraph of the findings 
and opinion he, and it hereby is, amended, by the addi¬ 
tion of the word ‘‘willfully,” to read as follows: 

“We further find that respondents Alex Diamond, 
Philip Feinberg, Sidney H. Kellman, Leonard Marked, 
George James Martin, Edmund J. McBrien, Bernard Salo¬ 
mon, Albert Shank, Alfred Shayne, Irving A. Shayne and 
Samson Wallach, Sr., have willfully violated Section 17 (a) 
of the Securities Act and Section 10 (b) of the Exchange 
Act and Rule X-10B-5 under the Exchange Act in that they 
employed devices, schemes and artifices to defraud, made 
untrue statements of material facts and omitted to state 
material facts necessary in order to make the statements 
made, in the light of the circumstances under which they 
were made, not misleading, and engaged in acts, practices 
and a course of business that operated as a fraud and de¬ 
ceit upon purchasers of securities.” 

By the Commission. 

Orval L. PcBois, 
Orval L. DuBois, 

(seal) Secretary. 
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Petition for Review. 

IX THE 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 


-o- 

Samson Wallach, Sr., 


AGAINST 


Petitioner, 


Securities and Exchange Commission, 

Respondent. 


o 


To the Judges of the United States Court of Appeals for 
the District of Columbia: 


1. Your Petitioner, Samson Wallach, Sr., is a citizen 
of the United States, residing at 72 Wadsworth Terrace, 
in the City, County and State of New York. 

2. The Respondent, Securities and Exchange Commis¬ 
sion, is a Commission established under Section 4(a) of 
Title 1, of a statute of the United States for the regula¬ 
tion of security exchanges, known as the Securities Ex¬ 
change Act of 1934, approved June 6th, 1934. 

3. By Section 9(a) of Title 1, of the Securities Act of 
1933, approved May 27th, 1933, 15 U. S. C. A. 77(i); and 
by 78(y) Securities Exchange Act of 1934, 15 U. S. C. A. 
78(y), jurisdiction is vested in this Court to review any 
order of Securities and Exchange Commission upon the 
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petition of any person aggrieved by an order made by said 
Commission. 

4. Heretofore, on or about the 25th day of August, 
1949, the Securities and Exchange Commission instituted 
a proceeding against Henry P. Rosenfeld, doing business 
as Henry P. Rosenfeld Co., pursuant to Sections 15(b) 
and 15A of the Securities Exchange Act of 1934, to deter¬ 
mine whether he violated Section 17(a) of the Securities 
Act of 1933 and Sections 10(b) and 15(c)(1) of the Se¬ 
curities Exchange Act of 1934 and Rule X-10, B-5 and X-15- 
C-l-2 under the Securities Exchange Act of 1934, and if so, 
whether his registration as a broker-dealer should be re¬ 
voked or suspended, and whether he should be expelled or 
suspended from membership in the National Association 
of Security Dealers, Inc. 

5. Thereafter, revocation proceedings were instituted 
against Irving A. Sliavne, doing business as Shavne & 
Company; Alfred Shavne; George James Martin, doing 
business as Martin & Company; and Edmund Joseph Mc- 
Brien; doing business as McBrien & Company; each of 
whom was dulv registered with the Securities and Ex- 
change Commission as a broker-dealer, and each of whom 
had been a salesman for Henry P. Rosenfeld. It appeared 
that as of the date of the respective revocation proceed¬ 
ings, no one of them was charged with any violation of law 
in his capacity as broker-dealer, and further appeared that 
George James Martin did not apply for registration and 
was not registered as a broker-dealer until after he termi¬ 
nated his employment with the said Henry P. Rosenfeld. 

6. Thereafter, your Petitioner, Samson Wallaeh, Sr., 
and other salesmen for Henry P. Rosenfeld were named as 
Respondents in an amended order of the Commission and 
were thereby called upon “for the purpose of future pro- 
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ceedings under the Act” to respond in a broker-dealer rev¬ 
ocation proceeding, whether they and each of them should 
be deemed a cause of any order of revocation, suspension 
or expulsion of Henry P. Kosenfeld. 

7. At the initial hearing held pursuant to the afore¬ 
said orders, as amended and consolidated, the Respondent, 
Henry P. Rosenfeld, admitted in writing the charges as 
made, except that he denied wilfulness, and consented to 
the revocation of his broker-dealer license and to his ex¬ 
pulsion from the National Association of Security Dealers. 

8. At the initial hearing, each and all of the remain¬ 
ing Respondents who appeared by counsel, and including 
specifically your Petitioner, Samson Wallach, Sr., moved 
the dismissal of the proceedings against them for lack of 
jurisdiction, and the Commission denied each such motion. 

9. Thereafter, hearings were had before "William 
Swift, Esq., hearing officer for the Securities and Ex¬ 
change Commission, a report was made by said Hearing 
Officer to the Commission; objections were made to said 
report by the various Respondents; briefs were filed; oral 
argument was held; and the Commission made its findings 
and opinion and order of November 29th, 1951, as afore¬ 
said; and amended or corrected its findings on December 
3rd, 1951. 

10. Your Petitioner, Samson Wallach, Sr., further rep¬ 
resents and shows that there were errors in the proceed¬ 
ings before the Examiner and errors by the Securities and 
Exchange Commission, and that said errors are, to wit: 

(a) That upon the consent of Henry P. Rosenfeld to 
revocation of his license as broker-dealer, and to 
his expulsion as a member of the National Asso¬ 
ciation of Security Dealers, there no longer re¬ 
mained a valid reason for the proceeding against 
him, and the proceeding should have been discon¬ 
tinued. 
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(b) That neither the Securities Act of 1933 nor the 
Securities Exchange Act of 1934 make anv refer- 
ence directly or indirectly to any salesman, and 
are directed solely and entirely to registered bro¬ 
ker-dealers, issuers and principals and confer no 
jurisdiction over salesmen, or agents. 

(c) That the Commission erred in naming your Peti¬ 
tioner, Samson Wallach, Sr., as a Respondent. 

(d) That the Commission erred in continuing the pro¬ 
ceedings after the Respondent, Rosenfeld, admit¬ 
ted his violation and consented to the penalty 
sought bv the Commission. 

(e) That the Commission improperly and illegally 
continued a proceeding against the salesmen for 
Rosenfeld after Rosenfeld admitted the violation 
and consented to the penalty sought. 

(f) That the Commission improperly prejudiced a 
certain witness against Petitioner, and thereby 
disqualified itself as a fair and impartial tribunal. 

(g) That the Commisison improperly and illegally re¬ 
lied upon hearsay evidence in arriving at its con¬ 
clusion affecting your Petitioner, Samson Wallach, 
Sr. 

(h) That the Commission failed and neglected to con¬ 
sider the written communications of and to Henrv 

• 

P. Rosenfeld, and reliance thereon bv vour Peti- 

* * 

tioner, Samson Wallach, Sr., in arriving at its con¬ 
clusion of wilfulness, and its conclusions are not 
supported by substantial evidence. 

(i) The findings of the Trial Examiner concerning 
your Petitioner are prejudicial and unsupported 
by legal evidence. 



(j) That institution and continuance of said proceed¬ 
ing against your Petitioner has caused him to be 
denied due process of law. 

11. Y our petitioner further represents and shows and 
says that each, all and every one of the findings of the 
Commission in so far as they directly or indirectly have 
reference or effect upon the Petitioner, Samson Wallaeh, 
Sr., as set forth in its findings and opinion of November 
29th, 1951, and corrected findings of December 3rd, 1951, 
are without warrant of law and are contrary to law; that 
no part of said findings is supported by the evidence; that 
Securities and Exchange Commission was without juris¬ 
diction or authority to make any order, concerning the 
Petitioner herein; and your Petitioner says that he is ag¬ 
grieved bv each and every and all of the findings set forth 
in the said findings and opinion of the Commission, and as 
corrected bv it; and he is aggrieved bv its order and 
prays a review of each and every part of said order, and 
of the findings and opinions upon which said order is 
based. 

Wherefore, the premises considered, your Petitioner 
prays that this Court: 

(a) Direct the Securities and Exchange Commission 
to file in this Court a full, true, complete and cor¬ 
rect transcription of the record upon which the 
Order complained of was entered. 

(b) Review, annul and set aside the opinion and find¬ 
ings of the Securities and Exchange Commission 
dated November 29th, 1951, and December 3rd, 
1951, respectively, and that it review, annul and 
set aside the Order of the said Commission dated 
November 29th, 1951; and that it hold said find¬ 
ings, opinion and Order to be void and of no effect 
in so far as they, or any of them, apply directly 
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or indirectly to your Petitioner; and further, that 
the Order of said Commission directing any pro¬ 
ceeding involving your Petitioner be reviewed, an¬ 
nulled and set aside; and that each and all of said 
opinions, findings and Orders be adjudged and 
decreed to be a denial of due process of law with 
respect to your Petitioner. 

(c) That it grant such other and further relief in the 
premises as to the Court shall seem just and 
proper. 

Samson Wallach, Sr. 

Samson Wallach, Sr. 

Samson Wallach, Sk., being duly sworn, deposes and 
says that he is the Petitioner in the within action, that he 
has read and knows the contents of the foregoing Peti¬ 
tion; that the same is true as to his own knowledge, except 
as to the matters therein stated to be alleged on informa¬ 
tion and belief, and that as to those matters, he believes it 
to be true. 

Samson Wallach, Sr. 

Samson Wallach, Sr. 

Sworn to before me this^ 

22nd day of January, 1952. j 

Alice L. Xorman 
Alice L. Xorman 
Xotary Public, 

State of Xew York 
Qualified in Kings County 
Xo. 24-2905700 
Certificates filed with 
Kings County Clerk & Register 
Xew York County Clerk & Register 
Commission Expires March 30, 1952 

(seal) 
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State of New York, ) 

* V i>0 * 

County of New York.C 

Willtam J. Cogan, being duly sworn, deposes and says 
that on the 2:2nd day of January, 1952, he served a copy 
ot the within and foregoing Petition for review upon Se¬ 
curities and Exchange Commission, the Respondent herein, 
by depositing a true copy of the same securely enclosed in 
a postpaid wraper in the Post Office at 90 Church Street, 
in the City, County and State of Xew York, directed to 
said Commission and to Orval L. DuBois, its Secretarv, 
at Second and D Streets, N.W., Washington 25, D. C., and 
duly registered the same; that deponent knows that the 
foregoing is the true and correct address of the Securities 
and Exchange Commission. 

Deponent is over the age of 21 years, and acted as at¬ 
torney for Samson Wallach, Sr. in the proceedings before 
such Commission. Said Petitioner is represented in this 
Court by Frederick Stohlman, attorney, whose office is in 
the Union Trust Building, 15th & H Streets, N.W., Wash¬ 
ington, D. C. 

William J. Cogan 
906 Ocean Avenue 
Belniar, X. J. 

Sworn to before me this 
22nd day of January, 1952. 

Alice L. Norman 
Alice L. Norman 
Notary Public, 

State of Xew York 
Qualified in Kings County 
No. 24-2905700 
Certificates filed with 
Kings County Clerk & Register 
New I’ork County Clerk & Register 
Commission Expires March 30, 1952 

(seal) 
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Stipulation. 

IN THE 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
No. 11,295 

On Petition to Review Order of Securities and 
Exchange Commission 

-o- 


Samson Wallach, Sr., 
against 


Petitioner, 


Securities and Exchange Commission, 

Respondent. 


o 


We, the attorneys for the petitioner and respondent in 
the above case, do hereby stipulate and agree that the 
grounds upon which the order of the Securities and Ex¬ 
change Commission here under review will be challenged 
are limited to those set forth in paragraph ten, subpara¬ 
graphs (a), (b), (c), (d), (e) and (j), of the petition for 
review filed by the petitioner on the 2drd day of January, 
1952, and that all other grounds specified in the said pe¬ 
tition are herebv withdrawn. 

% 


Dated: March 21, 1952. 


Frederick Stohlman, 
per WJC 

Attorney for Petitioner, 
Samson Wallach, Sr. 

Louis Loss, 

Attorney for Respondent, 
Securities and Exchange Commission. 

So Ordered: 


Clerk, Court of Appeals 
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Stipulation. 

IX THE 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
No. 11,295 

On Petition to Review Order of Securities and 
Exchange Commission 

-o- 

Sam sox Wallach, Sr., 

Petitioner, 

against 


Securities and Exchange Commission, 

Respondent. 


A\ e, the attorneys for tlie petitioner and respondent in 
the above case, do hereby stipulate and agree that the 
portions of the record to be printed in the above case shall 
consist of documents specified in the Certificate of Tran¬ 
script of Record, which Certificate was filed with the Court 
on February 29, 1952, as Document Nos. 1, 9, 14, 18, 29, 31, 
40, 41, 112, and 113, and shall further consist of the peti¬ 
tion for review, a stipulation dated this date which stipu¬ 
lation limits the grounds upon which the order under re¬ 
view will be challenged, and the present stipulation. It 
is further stipulated and agreed that the above specified 
matter shall be printed as an appendix to the brief of the 
petitioner and that the cost thereof shall be borne by the 
petitioner. 


Dated : 


Frederick Stohlman, 
per WJC 

Attorney for Petitioner, 
Samson Wallach, Sr. 


Louis Loss, 

Attorney for Respondent, 
Securities and Exchange Commission. 
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Stipulation. 

IX THE 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
No. 11.295 

On Petition to Review Order of Securities and 
Exchange Commission 


-o- 

Samson Wallach, Sr., 


AGAINST 


Petitioner, 


Securities and Exchange Commission, 

Respondent. 


o- 


We, the attorneys for the petitioner and respondent in 
the above case, do hereby stipulate and agree, subject to 
authorization by this Court, that the time within which the 
petitioner may serve and file his brief with joint appendix, 
be extended from April 10, 1952 to and including April 17, 
1952. 

Dated: April 7, 1952. 

Frederick Stohlman, 
per WJC 

Attorney for Petitioner, 
Samson Wallach, Sr. 

Louis Loss, 

Attorney for Respondent, 
Securities and Exchange Commission. 

So Ordered: 


Clerk, Court of Appeals 
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STATEMENT OF QUESTION PRESENTED 

Where an Act of Congress requires— 

(1) that in determining the question of a broker-dealers reg¬ 
istration the Commission shall consider whether, on a prior 
occasion, he or any of his associates has violated the securities 
statutes and 

(2) that a “national securities association” shall refuse mem¬ 
bership to a broker-dealer without the Commission’s approval 
or direction if, on a prior occasion, he or any of his associates 
has been a cause of the Commission’s revocation of another 
broker-dealer's registration. 

did the Connnission err in establishing a procedure whereby, 
in a revocation proceeding against a broker-dealer, the relative 
misconduct of all persons involved is determined in one pro¬ 
ceeding, in which all such persons are named as respondents, 
so that they are given the full rights of a party including the 
opportunity to obtain judicial review under the Securities 
Exchange Act of 1934i 

(i) 
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Htttteb States Court of Appeals. 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11295 

Samson Wallach, Sr., petitioner 

v. 

Securities and Exchange Commission, respondent 


PETITION TO REVIEW ORDER OF SECURITIES AND EXCHANGE 

COMMISSION 


COUNTERSTATEMENT OF THE CASE 

This is a petition to review a final order entered in certain 
proceedings instituted by the Commission pursuant to Sections 
15 (b) and 15A ( l) (2) of the Securities Exchange Act of 1934 
(49 Stat. 1375 and 52 Stat, 1070, 15 U. S. C. §§ 7So (b) and 
78o-3 (l) (2)) to determine whether one Henry P. Rosenfeld, 
a registered broker-dealer, four of his salesmen who were regis¬ 
tered as broker-dealers in their own names, and nine more of 
his salesmen (including the petitioner) who were not so regis¬ 
tered had violated certain anti-fraud provisions of that Act and 
of the Securities Act of 1933. The Court has jurisdiction 
under Section 25 of the Securities Exchange Act (48 Stat. 881, 
15 U. S. C. § 78y), which is set out in the margin. 1 

*The appellant’s brief (p. 2) refers also to Section 9 of the Securities 
Act of 1933 ( 48 Stat. 80, 15 U. S. C. §77i). While the order here under 
review was based in part upon a finding of willful violation of the 1933 Act, 
the order itself was entered solely under Section 15 (b) of the 1934 Act, so 
that the Court’s jurisdiction is based exclusively on Section 25 of that Act. 
Section 25 provides: 

“(a) Any person aggrieved by an order issued by the Commission in a 
proceeding under this title to which such person is a party may obtain a 
review of such order in the Circuit Court of Appeals of the United States, 


(1) 
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Rosenfeld filed with the Commission a consent to revocation 
of his registration but denied intentional violation (App. 17A). 2 
The Commission deferred action on his consent and the pro¬ 
ceedings were continued with respect to the other persons 
(App. 19A-32A). 

After extensive hearings, which included the testimony of 
some 140 customers (App. 3SA), the Commission found that 
the respondents had made numerous false or misleading state¬ 
ments to customers to induce purchases of about SSOO.OOO 
(App. 4SA) of stocks of three new' television manufacturing 
companies. International Television Corporation, Video Cor¬ 
poration of America (Video), and Television Equipment Cor¬ 
poration (TEC). These misrepresentations included false 

within any circuit wherein such person resides or has his principal place 
of business, or in the Court of Appeals of the District of Columbia, by filing 
in such court, within sixty days after the entry of such order, a written 
petition praying that the order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall be forthwith served upon 
any member of the Commission, and thereupon the Commission shall certify 
and file in the court a transcript of the record upon which the order com¬ 
plained of was entered. Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, and enforce or set aside such 
order, in whole or in part. No objection to the order of the Commission 
shall be considered by the court unless such objection shall have been 
urged before the Commission. The finding of the Commission as to the 
facts, if supported by substantial evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for failure to adduce 
such evidence in the hearing before the Commission, the court may order 
such additional evidence to be taken before the Commission and to be 
adduced upon the hearing in such manner and upon such terms and condi¬ 
tions as to the court may seem proper. The Commission may modify its 
findings as to the facts, by reason of the additional evidence so taken, and 
it shall file such modified or new findings, which, if supported by substan¬ 
tial evidence, shall be conclusive, and its recommendation, if any, for the 
modification or setting aside of the original order. The judgment and 
decree of the court, affirming, modifying, and enforcing or setting aside, 
in whole or in part, any such order of the Commission, shall be final, subject 
to review by the Supreme Court of the United States upon certiorari or 
certification as provided in sections 239 and 240 of the Judicial Code, as 
amended (U. S. C„ title 2$, secs. 34G and 347). 

"(b) The commencement of proceedings under subsection (a) shall not, 
unless specifically ordered by the court, operate as a stay of the Commission’s 
order.” 

3 “App.” references are to the appendix to the petitioner’s brief. 
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statements respecting the background of the Rosenfeld firm 
and the operations and prospects of the television companies 
(App. 3SA-49A). 

The Commission’s findings and opinion (App. 33A-51A) 
describe in detail the misrepresentations made by the several 
respondents. Among the representations found to have been 
made by the present petitioner were the following: that the 
Rosenfeld firm was an old. established firm and had underwrit¬ 
ten securities of Dumont Laboratories, when in fact the firm 
had been in existence only a year and had not participated in 
any such underwriting (App. 39A-40A); that Video was manu¬ 
facturing a television tube which would be S30 cheaper than 
any on the market, when in fact it had never engaged in the 
manufacture of television tubes (App. 44A); and that TEC 
had substantial orders for television cameras (App. 45A), was 
selling them at a lower price than competitors (App. 45A), and 
had so many Government contracts for them that it was work¬ 
ing around the clock to fill the orders (App. 46A), when in fact 
it had partially constructed only one experimental model of the 
camera and had not received a single order (App. 45A). The 
Commission also found that the petitioner had falsely stated 
to investors that the television companies had orders from de¬ 
partment stores, large mail order houses and the Government 
(App. 42A-43A), that Video was a subsidiary of Radio Corpo¬ 
ration of America (App. 45A), and that the TEC stock issue 
was about sold out and that it was the last chance to get the 
stock (App. 46A). 

The Commission found that the present petitioner and each 
of the other persons (except two of the salesmen who had 
died) had willfully violated the anti-fraud provisions of the 
statutes, ordered revocation of the registration of Rosenfeld 
and the four other registrants, and found that ten of the eleven 
surviving salesmen, including the petitioner, were each “a 
cause” of Rosenfeld’s revocation (App. 47A-49A, 52A-5SA). 

The petitioner filed his petition for review in this Court 
alleging a number of errors in the proceedings (App. 59A- 
65A). Subsequently by stipulation all grounds for review were 
withdrawn except those pertaining to jurisdiction (App. 66A). 
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During the hearings before its hearing officer, the Commission 
had denied a motion by the petitioner and several of the other 
salesmen to dismiss the proceedings as to them because of 
lack of jurisdiction (App. 22A-29A), and the Commission in 
its final order had denied a similar motion made after the 
close of the hearings (App. 51 A, 55A). 

SUMMARY OF ARGUMENT 

The Securities Exchange Act of 1934 imposes various dis¬ 
abilities upon broker-dealers if they or their associates, by 
virtue of misconduct on prior occasions, have violated the se¬ 
curities acts or have caused the revocation of the registration 
of other broker-dealers. Since the Act does not detail any 
procedure for making such determinations of causation, or 
determinations of violation in the case of persons who have 
not previously been registered as broker-dealers in their own 
names, the Commission has adopted the procedure of making 
salesmen or other associates parties to the initial revocation 
proceeding against the broker-dealer proper if there is evidence 
that they have been individually guilty of violations. This 
gives the associates an opportunity to defend their actions and 
obtain judicial review of any decision adverse to them, as the 
present petitioner is here doing. 

As applied to the case at bar, the procedure is simply this: 
The petitioner, Wallach, was an employee of Rosenfeld, who 
was registered as a broker-dealer. Rosenfeld’s registration 
was revoked upon a finding of willful violation of the securities 
acts. The Securities Exchange Act contemplated the possi¬ 
bility that in such a case a person in Wallach’s position might 
in the future attempt to register in his own name or become 
associated with another broker-dealer or firm which we shall 
here call “X.” Congress, therefore, provided that, subject to 
a public interest standard, the Commission should deny Wal¬ 
lach's future application for registration, or deny or revoke 
X’s registration on Wallach’s becoming associated with X, on 
account of Wallach’s previous violation. Congress also pro¬ 
vided that, without the Commission’s approval or direction, 
neither Wallach nor X should become a member of any 
“national securities association” if Wallach was “a cause” of 
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Rosenfeld's revocation. Under the procedure here in question 
the Commission made Wallach a party to its revocation pro¬ 
ceeding against Rosenfeld for the purpose of making these 
determinations of violation and causation on Wallach’s part. 

I. This procedure is a reasonable and proper one for carrying 
out the legislative mandate. 

II. The alternative procedure suggested by the petitioner— 
whereby the question of each associate’s violation would be 
decided only at such time as that associate chose to reenter 
the securities business—would be unworkable. As a practical 
matter it would deny many salesmen and other associates 
their “day in court.’’ since it would be most difficult for them 
to find a registered broker-dealer who would risk his own regis¬ 
tration by employing them while they were under a cloud 
resulting from the revocation of the registration of their former 
employer. There would be no feasible way to determine 
whether a particular salesman had been “a cause” of the earlier 
revocation order within the meaning of Section 15A (b) (4). 
And. since each salesman would be entitled to a separate hear¬ 
ing at a time of his own choice, the result would be burden¬ 
some upon the victimized investors who would have to testify 
repeatedly, as well as the Government. Moreover, as time 
elapsed, it would become increasingly difficult to prove the old 
violations. The result would be to frustrate the legislative 
intention. 

HI. The (Commission has the power to select any method 
which it deems appropriate for carrying out the legislative 
purpose so long as that method is not arbitrary or capricious. 

ARGUMENT 

I 

The Commission’s procedure is a reasonable and proper one 
for carrying out the Congressional mandate 

This Court has had presented to it many situations in which 
individuals have claimed that the Government has not af¬ 
forded them a sufficient amount of due process. We doubt 
that there have been many like this one where there has been 
a claim of too much due process! 


205330—52-2 
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Two sections of the Securities Exchange Act are involved. 

The relevant portion of Section 15 (b) (49 Stat. 137S. 15 

V. S. C. S 7So (b)) provides: 

The Commission shall, after appropriate notice ami 
opportunity for hearing, by order deny registration to 
or revoke the registration of any broker or dealer if it 
finds that such denial or revocation is in the public in¬ 
terest and that (1 ) such broker or dealer whether prior 
or subsequent to becoming such, or (2) any partner, 
officer, director, or branch manager of such broker or 
dealer (or any person occupying a similar status or per¬ 
forming similar functions), or any person directly or 
indirectly controlling or controlled by such broker or 
dealer, whether prior or subsequent to becoming 
such. * * * (D) has willfuly violated any provi¬ 

sion of the Securities Act of 1933. as amended, or of this 
title, or of any rule or regulation, thereunder. 

The relevant portion of Section 15A (b) (4) (52 Stat. 1070. 

15 U. S. C. $ 7So-3 (b) (4 )) provides: 

(b) An applicant association shall not be registered 
as a national securities association unless it appears to 
the Commission that * * * (4) the rules of the 

association provide that, except with the approval or at 
the direction of the Commission in cases in which the 
Commission finds it appropriate in the public interest 
so to approve or direct, no broker or dealer shall be ad¬ 
mitted to or continued in membership in such associa¬ 
tion. if (1) such broker or dealer, whether prior or sub¬ 
sequent to becoming such, or (2) any partner, officer, 
director, or branch manager of such broker or dealer 
(or any person occupying a similar status or perform¬ 
ing similar functions), or any person directly or indi¬ 
rectly controlling or controlled by such broker or dealer, 
whether prior or subsequent to becoming such. * * * 
(B) is subject to an order of the Commission denying 
or revoking his registration pursuant to section 15 of 
this title. * * * or (C) by his conduct while em¬ 

ployed by, acting for. or directly or indirectly control- 
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ling or controlled by, a broker or dealer, was a cause of 
any * * * order of the character described in 

clause * * * (B) which is in effect with respect to 

such broker or dealer; * * V 

It is clear from a mere reading of these two sections that the 
Commission is required by the Act to make findings at some 
time concerning persons who seek continuation or reentry in the 
securities business, whether as broker-dealers in their own 
right or otherwise, after a violation on their part as associates 
of another broker-dealer whose registration has been revoked 


3 Section 15A was added by the so-called Maloney Act amendment of 193S 
in order to provide for the creation of one or more “national securities asso¬ 
ciations” of over-the-counter broker-dealers which would police their own 
ethics under the "ener.nl aegis of the Commission. Only one such associa¬ 
tion has ever been registered, the National Association of Securities Dealers, 
Inc. (NASD). Denial or deprivation cl' membership in the NASD entails 
a substantial economic disadvantage to any broker-dealer because the 
NASD has a rule prohibitina its members from associating with non-mem¬ 
bers in nr: rwritln? syndicates, or giv:::g them tra > concessions which 
are not given to members of the general public. Congress, in effect, wrote 
into Section 15A an exemption fr n. the an:i-trust laws tor stub rules. 
See Section 15A (i) and (n) (52 St:.*.. 1073 and 1075. 15 I’. S. C. S 7So-3 (i) 


and (n) 


Under the statutory '- hem 


'A t b | Cm i 52 Stat. 1070, 


15 V. S. 0. $ 7So-3 ib) (3) i makes membership in the NASD a matter of 
riyht except for tin -,* pw.-soi:* who are ciis ;Uaii;lcd by Section 15A «l:) (4), 
which has been quoted in the text, art! in tin >o c.-.ses the NASD attain has 
no choice: it must ry’udr from membership unless the Commission gives its 
approval or direction. The Commission 1ms general supervisory authority 
over the NASD's rules < see Section I5A (ji and ;k). 52 Stat. 1074, 15 
I'. S. C. S 7So-3 t j) and (k) ). as well as power to review de koi'O any dis¬ 
ciplinary action taken a-’ irst a member by the NASD (see Sect!' n 15A (2) 
and (In. 52 Stat. 1073. 15 U. S. C. § 7*>o-3 (g) (and ill) ) subject to further 
review of the Comnds-do: 's lit,:: 1 order in tin* proper Court of Appeals pur¬ 
suant to the ream, r .indicia! teview jir-.ee.lure specified in S> t.oii "5 of 
the Act. In nddh i a. the C. m: 1- - n may it >i ■! f suspend or »- < | •• 1 a member 


for violation of the sc rit i 


laws under Section 15A (/) (2) (52 Stat. 


1(05. 15 U. S. <\ S 7So : 
proceeding against IPn 


i/) (2)). In the case at liar, the Commission's 
f d was iiased on this section as well as Sec¬ 


tion 15 (b>. which has in da with revocation of broker-dealer registration, 
but the Commission's tinal order did not specifically provide for Rosenfeld's 
expulsion from the NASD because the revocation of his registration auto¬ 
matically terminated his membership by reason of Section 15A (b) (4) 

(App. 4SA t. For a general discussion of Section 15A and the NASD, see 
Loss, Securities liciiulat ion (1951) 7t>2—S4. 
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in the past. 4 For both sections apply to any such broker- 
dealer or any associate of such a broker-dealer, “whether prior 
or subsequent to becoming such.” And the Commission has 
consistently taken the position that a salesman is a “con¬ 
trolled 7 ’ person of the broker-dealer within the meaning of the 
statute—a position not challenged by the petitioner. 5 * In other 
words, both sections make perfectly clear the legislative inten¬ 
tion to erect a watertight barrier against evasion through 
formal arrangements, subject always to the Commission’s dis¬ 
cretion to open the sluices where the public interest makes it 
appropriate to do so. 

The Act. however, does not prescribe a specific procedure for 
making the contemplated determination of violation or causa¬ 
tion—except that, when a sole proprietor has his registration 
revoked on a finding that he has violated the securities laws, 
that finding is presumably binding upon him if he subsequently 
seeks to become registered again (or to become associated with 
another broker-dealer), in which event the only question for 
the Commission is whether the public interest requires that his 
application shall be denied (or the registration of the other 
broker-dealer shall be denied or revoked) under Section 15 
(b). The issue on this review, therefore, is nothing more than 
whether the procedure adopted by the Commission after some 
years of administrative experience with the two sections is a 
reasonable and proper one for accomplishing the clear legisla¬ 
tive objective. 

It has been the Commission's practice, when ordering a hear¬ 
ing for the purpose of determining whether a broker-dealer’s 
registration should be revoked, to name as respondents any 
salesmen or other associates who may be affected by the (' 0111 - 
mission's final order, and to give them the full rights of a 


4 We use the term “associate” in this brief as a shorthand term for the 
statutory language in Sections 1.1 (b) and 1.1 A (b) (4). which is “any part- 
tier. officer, director, or branch manager of such broker fir dealer (or any 
persoii occupying a similar status or performing similar functions), or any 
person directly or indirectly controlling or controlled by such broker or 
dealer.” 

5 Bond <& Goodicin, Inc.. 1.1 SEC .184. 001 (1044) : see also Sec. Ex. Act 

Release 3674 (104.1) 2: Xat'l Ass'n of Securities Dealers, Inc., Sec. Ex. Act 

Release 3734 (104.1) 0; Loss, Securities Regulationf (1951) 737-39. 
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party—the opportunity to have counsel, to cross-examine wit¬ 
nesses, to present evidence and to petition for review. 0 In such 
a proceeding the Commission receives evidence as to the mis¬ 
conduct of both the broker-dealer and his associates. Then, if 
the Commission orders the registration revoked, it also makes 
findings as to whether the associates individually have violated 
the statutes and as to which of them were “causes'’ of the 
revocation. 

As a matter of fact, it would frequently be well-nigh impos¬ 
sible for the Commission, in its quasi-judicial capacity, to 
determine the revocation issue without making such findings. 
Quite apart from the violation and causation provisions of 
Sections 15 (b) and 15A (b) (4) which are here in question, 
often the misconduct of the broker-dealer (which may be a 
corporation or a partnership) is evidenced solely by the mis¬ 
representations or other misconduct of its officers, directors, 
partners or employees. Thus, even if an individual salesman 
or other associate were not a party, not only his job but fre¬ 
quently his reputation would be inevitably involved in the 
proceeding against the broker-dealer registrant. 7 As a matter 
of fact, it was largely because of the distaste of making such 
findings against salesmen as an essential incident to establish¬ 
ing a case of violation against their employers that the Commis¬ 
sion developed the present procedure, which it first applied in 


* Unlike all tin* oilier statutes administered by tlie Commission, which 
afford a rijrht of review to any “person" aggrieved by a Commission order. 
Section 2.1 of the Securities Exchange Act of 1934 affords a right of review 
only to an aggrieved person who is a “party" to the proceedings. Under 
Section H> of the Administrative Procedure Act (60 Stat. 243, .1 I*. S. C. 
S l(Mili) an aggrieved person who is not a party could presumably obtain 
judicial review by declaratory judgment or mandatory injunction or other 
appropriate form of action. But. even if a non-party associate against 
whom the Commission made findings were deemed to have a right of review 
under this section, such review would presumably have to be in a District 
Court, notwithstanding the possibly concurrent prosecution of review pro¬ 
ceeding by the broker-dealer himself in a Court of Appeals under Section 25 
of the Securities Exchange Act. Such a split of review jurisdiction between 
the Court of Appeals and the District Court—which at l>est would lie poor 
judicial administration and at worst would increase the salesman’s burden 
and exjiense—is avoided by the Commission’s procedure of making the sales¬ 
man a party to the revocation proceeding against the broker-dealer. 

' E. <j„ Hand <(• (loodicin, Inc., 1.1 SEC .184 (11)44) : E. E. Rollins d Sons, 
Inc., IS SEC 347, 6S1 (1945). 
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1947 and has frequently applied since, hitherto without 
challenge. 8 

The petitioner concedes that tiie (’ommission was “at liberty 
to offer any proof tending to show violations oi law on the 
part of Rosenfeld or any persons controlled by him (Brief, 
p. 6. emphasis supplied). In the nature ot things and under 
the statutory language, he could hardly do otherwise. What 
he says to the Commission, however, is this: You may sub¬ 
poena me. a salesman, to attend the proceeding and testify. 
You may introduce evidence as to my traudulent conduct. 
You may, presumably, make findings as to my conduct and 
my participation in the fraudulent activities of my employer, 
as an incident either to showing that my violations are his or 
to revoking his registration because of the violations which I 
committed as a controlled person. But you may not make me 
a party and require me to defend myself under penalty that 
the question whether I have violated the acts will be con¬ 
sidered res judicata in the event of any future administrative 
proceeding against me or against any other broker-dealer with 
whom I may become associated. 

Instead, the petitioner says, you must let me (and perhaps 
a dozen other salesmen in my position) choose the time when 
this question will be decided so as e> bind me (and each ot the 
other salesmen). That time can be only when 1 (and each 
of the other salesmen) decide to reenter the securities business, 
either by applying for registration or by becoming associated 
with some other broker-dealer. To be sure, by that time 
memories may have faded and essential witnesses may have 
died. To be sure. also, by that time it will perhaps be your 
successors on the Commission who will have to decide whether 
I (or one of the other salesmen) was "a cause” of the revoca¬ 
tion order which you entered against my old employer, Rosen- 

’ K. <7.. St rouse. Thomas t(- Whelan. Inc., Six 1 . Ex. Act Release 4248 (1940) 
(consent ease) ; American Canadian Entcr/iriscs, l.ld . See. Ex. Act R “lease 
4273 (1949) (same): Richard K. I'lidt/c, See. Ex. Act R “lease l.'5l4 (1919) 
(contested proceeding, hut Commission's jurisdiction over partner and em¬ 
ployee not challenged): S. T. Jackson it- Co.. Inc. See. Ex. Act Release 
4499 (19.70) (same as to president and employee) : W. /•'. Colcii it- Co.. Inc.. 
Sec. Ex. Act Release 4470 (19.70) (same as to person who was president 
and controlling stockholder). 
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feld. And. to be sure, since numerous salesmen were involved 
in the fraudulent selling schemes of the Rosenfeld organiza¬ 
tion. all this may have to be separately proved not merely a 
second time but perhaps a dozen different times as each of us 
attempts to reenter the securities business. But all that is of 
no consequence. The statute gives you no alternative. I 
don't claim that the statute is unconstitutional. I don’t claim 
that I have not had a fair hearing. I don’t attack vour find- 
ings of fraud. But I do insist that Congress did not intend 
that you should have any effective means of implementing its 
legislative purpose of keeping undesirable people out of the 
securities business. 

II 

The alternative procedure suggested by petitioner would be 

unworkable and would frustrate the legislative intention 

Let us examine in some detail this alternative procedure 
suggested by the petitioner, since this is probably the best way 
to test the reasonableness and propriety of the Commission’s 
procedure. Since it is clear that Congress has required that 
determinations by the Commission turn on the culpability of 
salesmen, it follows that, if there is no other feasible means of 
making such determinations, the procedure adopted by the 
Commission must have been contemplated by the statute. 

It is difficult to consider the alternative in terms of the pres¬ 
ent. petitioner, who is not challenging the Commission’s find¬ 
ings that he committed fraud of a crude and plain variety. 
Instead, let us consider the plight of a potentially innocent 
salesman in similar circumstances. 

Under the petitioner’s contention, the proceeding would be 
directed only against the registered broker-dealer. Evidence 
would be introduced tending to show illegal activities on the 
part of the salesman. The Commission (as well as the public) 
would hear the evidence, and findings of fraud could be made 
which would become a public record. True enough, without 
making the salesman a party, such findings might not be res 
judicata so far as the salesman was concerned. But the prac¬ 
tical results would be far-reaching. 
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First of all. what of the permanent stigma and injury to his 
reputation resulting from a pronouncement by a Government 
agency that he has been guilty of fraud? 

Then there would be even more serious direct consequences. 
The salesman, as a practical matter, would be effectively pre¬ 
cluded from obtaining a position as a salesman for another 
broker-dealer, no matter how innocent he might be in fact. It 
must be remembered that any firm that employed him in the 
future would be subjecting itself to possible exclusion from the 
securities business solely by reason of that employment. Of 
course, before such action could be taken, revocation or expul¬ 
sion proceedings would have to be instituted against the firm, 
at which time the salesman’s complicity in the prior revocation 
might be tested. But where would a new employer be found 
willing to enter into litigation and jeopardize its own license in 
order to accommodate the salesman? Salesmen are not that 
hard to find. And from the refusal of a job there is no recourse. 
The prospective employee as such has no locus standi with the 
Commission under Section 15 (b) or 15A (b) (4). He cannot 
even get a hearing before the Commission unless he finds a 
broker-dealer to champion him. 9 

Obviously, since the Act provides that a broker-dealer’s reg¬ 
istration may be revoked or he may be excluded from the NASD 
if the Commission finds that a controlled person has violated 
the statutes or been a cause of another's revocation, findings 
as to the salesman’s misconduct would have to be made at 
some tune. But. as a matter of fact, even if no findings should 
be made against the salesman in the original revocation pro¬ 
ceeding. the practical result would be the same. The possi¬ 
bility that subsequent proceedings might indicate his com¬ 
plicity in the prior revocation might be a sufficient deterrent 
to his employment. Realistically, therefore, the procedure 
suggested by the petitioner would impose a most severe sanc¬ 
tion upon a salesman without giving him his “day in court.” 


* The Commission can. and occasionally does, indicate to a broker-dealer 
quite informally that it would not consider it necessary in the public in¬ 
terest to institute revocation proceedings if a particular salesman were em¬ 
ployed when certain safeguards, such as adequate supervision, are assured. 
But the salesman has no recourse if the Commission will not do so. 
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To continue further, let us assume the unlikely possibility 
that some brokerage firm would be willing to risk such pro¬ 
ceedings. and that it employed the salesman. Even though 
the Commission itself might be willing to dispose of the ques¬ 
tion under Section 15 ( b ) informally, as indicated above, the 
NASD would be required by Section 15A ( b ) (4) to institute 
proceedings against the firm. The first issue in those proceed¬ 
ings would be whether or not the salesman had been “a cause” 
of the prior revocation by the Commission of his former em¬ 
ployer's registration. How would the NASD determine that 
question ? W ould it attempt to subpoena the individual Com¬ 
missioners and try to peer into their internal mental processes 
concerning a proceeding that took place perhaps years before? 
Worse still, suppose most or all of the Commissioners had been 
replaced since the earlier proceeding. Even the new Commis¬ 
sioners might have difficulty determining what factors had 
caused the earlier revocation order entered by their 
predecessors. 

Quite apart from all these problems which the petitioner’s 
procedure would present from the point of view of the sales¬ 
man, there are questions of public interest to be considered in 
assessing his contention that a salesman should be free to 
have his guilt or innocence determined at the time he chooses 
to apply for registration as a broker-dealer in his own name. 
Assuming that the salesman is in a position to make such an 
application and has the necessary financial responsibility and 
so on, the petitioner contends, apparently, that the salesman’s 
choice of time should be paramount over the public interest. 
But the proceedings here involved seven surviving salesmen 
in addition to the five registered broker-dealers. If the peti¬ 
tioner is right, each of these seven salesmen could apply at 
subsequent intervals for registration as a broker-dealer, and 
each could demand his own individual hearing in his own good 
time. Testimony in this case was taken from some 140 vic¬ 
timized investors. Not having been sufficiently imposed upon 
by the petitioner and his associates, they might have to be sub¬ 
poenaed to attend and give testimony at seven more, separate 
and largely repetitious proceedings over a number of years— 
or, in another case in which the original revocation proceed- 
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mg involved a larger firm, perhaps seven times seven proceed¬ 
ings. 10 Apart from the burden on such persons, and the tre¬ 
mendous expense to the Government, it is undisputed that 
over an extended period of time witnesses disappear or die, 
documents are lost and memories are dulled. The result would 
be a frustration of the Congressional intention. 11 

We believe that these considerations abundantly sustain 
the Commission's conclusion that “orderly and expeditious pro¬ 
cedure requires the determination in one proceeding of what 
improper conduct may have been engaged in by any of the 
persons concerned’' (App. 27A). Quite apart from all the 
other considerations which have been mentioned, this proced¬ 
ure is consistent with the policy of Congress, expressed in the 
Administrative Procedure Act, of favoring declaratory orders 
to terminate controversies or remove uncertainties. 12 

Ill 

The Commission has the power to select any reasonable 
method which it deems most appropriate for carrying out 
the legislative purpose 

We believe it unnecessary to discuss the cases cited by the 
petitioner which stand for the self-evident principle that an 

10 Tliis is not just remote speculation. The petitioner is already named 
as a salesman in an application for registration as a broker-dealer by an¬ 
other person not heretofore registered. If the petitioner's contention is 
upheld and the Commission's order is vacated with resp6t"to him (Brief, 
p. 12). there will n* ■ ossarily be a repetition of the administrative pro¬ 
ceedings just concluded. 

” This is not to say that the petitioner may not in the future apply for 
registration as a broker-dealer. There is nothing to prevent him from 
doing so. But under the Commission’s procedure the question of his viola¬ 
tion would be rex judicata and the only issue in a proceeding to consider 
such an application would be whether the public interest required a denial 
of thb application in view of his record since the revocation order and so on. 

12 Section 5 (d) of the Administrative Procedure Act (GO Stat. 240, 5 
U. S. C. § 1004 (d)) provides: “In every case of adjudication required by 
statute to be determined on the record after opportunity for an agency 
hearing * * * The agency is authorized in its sound discretion, with 

like effect as in the case of other orders, to issue a declaratory order to 
terminate a controversy or remove uncertainty.’’ We do not contend that 
this section applies here literally. But, whether or not it does, the section 
does indicate a legislative bias toward declaratory determinations at the 
administrative level. 
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unambiguous statute cannot be extended beyond its plain 
meaning. 

Much more to the point is the language of the Supreme 
Court in United States v. American Trucking Associations, 
Inc., 310 U. S. 534, 542^4 (1940): 

In the interpretation of statutes, the function of the 
courts is easily stated. It is to construe the language 
so as to give effect to the intent of Congress. There is 
no invariable rule for the discovery of that intention. 
To take a few words from their context and with them 
thus isolated to attempt to determine their meaning, 
certainly would not contribute greatly to the discovery 
of the purpose of the draftsmen of a statute, particu¬ 
larly in a law drawn to meet many needs of a major 
occupation. 

There is, of course, no more persuasive evidence of the 
purpose of a statute than the words by which the legis¬ 
lature undertook to give expression to its wishes. Often 
these words are sufficient in and of themselves to deter¬ 
mine the purpose of the legislation. In such cases we 
have followed their plain meaning. When that mean¬ 
ing has led to absurd or futile results, however, this 
Court has looked beyond the words to the purpose of the 
act. Frequently, however, even when the plain mean¬ 
ing did not produce absurd results but merely an unrea¬ 
sonable one “plainly at variance with the policy of the 
legislation as a whole’’ this Court has followed that pur¬ 
pose rather than the literal words. When aid to con¬ 
struction of the meaning of words, as used in the statute, 
is available, there certainly can be no “rule of law” 
which forbids its use, however clear the words may 
appear on “superficial examination.’’ 

There is no ambiguity in the Act in so far as it requires the 
Commission to determine the guilt or innocence of salesmen 
at some time. On the other hand, it is completely silent as to 
the procedure for arriving at that determination. And there 
is abundant authority to the effect that the Courts will not 
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interfere with that aspect of an agency's determination so long 
as the determination is not arbitrary or capricious. 

This Court has held only recently that the Commission is 
free to choose its own method for carrying out the legislative 
purpose. In Halsted v. SEC, S6 App. D. C. 352, 1S2 F. 2d 660, 
667-6S (1950). cert, denied, 340 U. S. S34, Judge Washington 
said: 

That the Commission might have chosen some mech¬ 
anism to protect the stockholders, other than the method 
selected, is irrelevant. In American Power & Light Co. 
v. Securities and Exchange Commission, 1946, 329 U. S. 
90. 67 S. Ct. 133. 91 L. Ed. 103, Mr. Justice Murphy, 
speaking for the Court, said: “It is a fundamental 
principle, however, that where Congress has entrusted 
an administrative agency with the responsibility of se¬ 
lecting the means of achieving the statutory policy ‘the 
relation of remedy to policy is peculiarly a matter for 
administrative competence.’ * * * In dealing with 

the complex problem of adjusting holding company sys¬ 
tems in accordance with the legislative standards, the 
Commission here has accumulated experience and 
knowledge which no court can hope to attain. Its judg¬ 
ment is entitled to the greatest weight, while recogniz¬ 
ing that the Commission’s discretion must square with 
its responsibility. Only if the remedy chosen is unwar¬ 
ranted in law or is without justification in fact should 
a court attempt to intervene in the matter. Neither 
ground of intervention is present in this instance.” 
329 U. S. at page 112, 67 S. Ct. at page 146, 91 L. Ed. 
103. 

It is thus useless to argue that the Commission might 
perhaps have devised some plan for permitting the so¬ 
licitation which would, at the same time, insure a fair 
degree of compliance with the rules developed by the 
Commission under the Holding Company Act. The 
Commission cannot be compelled to pick and choose 
among devices so long as its action is neither arbitrary 
nor capricious. 
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The Supreme Court has held that administrative agencies 
“should be free to fashion their own rules of procedure and to 
pursue methods of inquiry capable of permitting them to dis¬ 
charge their multitudinous duties.” FCC v. Pottsville Broad¬ 
casting Co., 309 U. S. 134,143 (1940). 

In the same case Mr. Justice Frankfurter added this signifi¬ 
cant statement (at 143-44): 

To be sure, the laws under which these agencies oper¬ 
ate prescribe the fundamentals of fair play. They re¬ 
quire that interested parties be afforded an opportunity 
for hearing and that judgment must express a reasoned 
conclusion. 

In obedience to this mandate we believe that it is hardly re¬ 
versible error to give such “interested parties” a right of defense 
and appeal which any other procedure might well deny them 
as a practical matter. 

The Commission has adopted its procedure only after care¬ 
ful consideration, and it has been successfully pursued over a 
number of years. Under such circumstances the Supreme 
Court has said that an agency’s interpretations of a statute 
it administers “are entitled to great weight.” United States v. 
American Trucking Associations, Inc., 310 U. S. 534, 549 
(1940). The Court goes on to say that an administrative in¬ 
terpretation “gains much persuasiveness” from the fact that 
the agency recommended the enactment of the provisions to 
Congress. 13 To the same effect, see also Billings v. Truesdell, 
321 U. S. 542, 552; Boutell v. Walling, 327 U. S. 463, 471; 
Charles Hughes & Co., Inc. v. SEC, 139 F. 2d 434, 437 (C. A. 
2,1943), cert, denied, 321 U. S. 786. 

"Both Sections 15 (b) and 15A were amendments to the original act 
and were passed in 1936 and 1938, respectively, at the recommendation of 
this Commission. 
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CONCLUSION 

The order of the Commission should be affirmed. 
Respectfully submitted, 

Louis Loss, 

Associate General Counsel, 
Ellwood L. Englander, 
Attorney, 

Securities and Exchange Commission, 

425 Second Street, NW., Washington 25, D. C. 
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Hmteb States Court of Appeals 

FOR TIIE DISTRICT OF COLUMBIA CIRCUIT 


No. 11295 


Samson Wallach, Sr., petitioner 
v. 

Securities and Exchange Commission, respondent 


PETITION FOR REHEARING AND IX THE A LTERNA TIYE FOR MORE 
SPECIFIC DIRECTIONS CONCERNING THE COMMISSION'S DUTIES 
UPON REMAND 


I. INTRODUCTORY STATEMENT 

1. We are aware that it is usually futile to seek by a peti¬ 
tion for rehearing to change the considered opinion of a unani¬ 
mous court. We. nevertheless, make that attempt in this case 
because, upon a question of first impression, we have appar¬ 
ently failed to anticipate considerations which have moved 
this Court and to articulate countervailing considerations which 
seem so persuasive to us. In addition, the Court's opinion 
leaves the Commission uncertain as to the relief it is required 
to accord petitioner 1 upon remand. Furthermore, in setting 
aside the Commission’s order in its entirety rather than to 
the extent challenged, the judgment of the Court creates prob¬ 
lems as to its impact upon parties to the administrative pro¬ 
ceeding who are not petitioners for review. We deal first with 
the impact of the decision upon petitioner. 

2. As we construe the Court's opinion, it holds: (a) that 
Section 15 (b) of the Exchange Act on its face specifies, or 

1 The word petitioner as used herein refers to Wallach, the petitioner for 
review. 

240CC9—53-1 


( 1 ) 
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plainly implies, that only a registered broker-dealer may be 
named by the Commission as a party to a proceeding to deny or 
revoke registration; (b) that the Commission would be war¬ 
ranted in adopting an “improvised administrative procedure’’ 
of compelling “controlled persons” not themselves registered 
broker-dealers to become parties to such proceedings, only if 
it cohid be shown that failure to do so would be a frustration 
of the Congressional intention; (c) that the Commission has 
failed to demonstrate the likelihood of such frustration, because 
the Act makes possible the bringing of criminal or injunction 
proceedings in which may be joined all persons involved in a 
single course of unlawful conduct thereby establishing the 
status of the individual wrongdoers as prima facie ineligible 
to become registered or to be associated with any registered 
broker-dealer, 

3. We believe, for reasons stated below, (a) that it is a mis¬ 
reading of the text of the Act to hold that Congress has ex¬ 
pressly provided that only a registered broker-dealer may be 
named as a party to a revocation or denial proceeding, or has 
expressly made any provision at all concerning the proper 
parties to such a proceeding; (b) that to imply such a limita¬ 
tion involves a misconception of the scheme of broker-dealer 
registration considered as a whole; (c) that the Congress in¬ 
tended to provide effective administrative procedures, as well 
as judicial remedies, to prevent individuals from continuing in 
the securities business whether as registered brokers or dealers 
in their own right, or as associates thereof, after their irrespon¬ 
sible character has once been evidenced by willful violations of 
laws pertaining to securities. The provisions of the Act for 
judicial enforcement procedures, criminal and civil, were in¬ 
tended “to mobilize the judicial authority in carrying out the 
policies of the Act." 2 In view of inherent limitations as to 
those procedures, their possible availability does not evidence 
any intention on Congress' part that there should be a limit¬ 
ing or frustrating construction of the alternative administra¬ 
tive procedures made available in the discretion of the Com¬ 
mission. 


: Cf. SEC. v. Ccntral-IXlinois Securities Corp., 33S U. S. 90, at 125. 
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II. GROUNDS FOR REHEARING 

4. The Court’s major premise appears to be that Section 15 
(b) on its face indicates that only an applicant or registrant 
may be named by the Commission as a party to a proceeding. 
Thus, it is stated (slip opinion p. 2): “A hearing prior to denial 
or revocation is specified by § 15 (b) with regard to applicants 
or registrants, but no provision is made therein for compelling 
‘controlled’ persons who are not broker-dealers to become 
parties to the proceeding brought against their principals.” It 
is further stated (p. 4): “* * * the Act, on its face, contem¬ 
plates that Section 15 (b) shall apply only to applicants or 
registrants * * *” We agree, of course, that Section 15 con¬ 
templates that only the “firm,” whether sole proprietor, cor¬ 
poration or partnership, is required to be registered as a 
condition to the use of the mails or the instrumentalities of 
interstate commerce. 3 See Sections 3 (a) (4) and (5). On 
the other hand, as we show below, it is an over-simplification to 
state that Section 15 (b) is intended to “apply” only to appli¬ 
cants or registrants since the eligibility of the firm to obtain or 
continue registration may depend exclusively upon the conduct 
record of individuals who would themselves be required to reg¬ 
ister to engage in the business otherwise than as an associate 
of a registered firm. On the face of Section 15 (b) there is at 
least no explicit prescription that only a registered broker- 
dealer shall be named as a party to a denial or revocation pro¬ 
ceeding. Indeed, nothing is said at all as to who shall be the 
parties to such a proceeding. What is prescribed is that “the 
Commission shall after appropriate notice and opportunity for 
hearing by order deny registration to or revoke the registration 
of any broker or dealer if it” makes specified findings. [Em- 

* For purposes of our present analysis we use the word “firm” to describe 
the broker-dealer required to resister as indicating: merely the name under 
which business is done and which the Commission may regard as the re¬ 
sponsible business entity. In the instant case, Rosenfeld, although tech¬ 
nically a sole proprietor, did business under the name of Rosenfeld & 
Company and one of the aspects of fraud found by the Commission involved 
representations contrary to fact by petitioner and others that Rosenfeld was 
an old established firm (R. 39A). 
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phasis supplied.] That choice of language, particularly the 
word “appropriate.'' invites—indeed makes it inevitable—that 
the Commission should “improvise” procedures with due re¬ 
gard. of course, to its experience in endeavoring to carry out 
the legislative mandate, as well as to considerations of fairness 
to those affected. 1 In the absence of such arbitrariness, or lack 
of due process, as to make it appear that what the Commission 
has done is not “appropriate", the text of the statute leaves it 
free to determine in the light of the substantive issues in the 
case who is entitled to notice and opportunity to be heard— 
and whether, with respect to a particular issue, the determina¬ 
tion should be de novo or in the light of a prior determination 
made after prior notice and opportunity to be heard thereon. 
If the latter course is to be followed, it seems desirable, whether 
or not it may be necessary, that the Commission, at the time 
of its initial determination, indicate that it is making the find¬ 
ing in question for its future as well as its present impact upon 
an individual directly affected. 

5. We construe the opinion as assuming, without so holding, 
that an associate, charged with individual acts of misconduct, 
is entitled to an opportunity to be heard, and may voluntarily 
intervene and be made a party (note 3). We believe that 
there can be little dispute as to the right of the associate so 
charged to be heard, and to seek judicial review of an adverse 
determination. Even though the order of the Commission does 
not command the controlled person to do anything, the effect 
upon his business relations is sufficiently imminent to constitute 
him “aggrieved.” See Columbia Broadcasting System v. U. S., 
316 I’. S. 407. 416 (1042). See also R. II. Johnson & Corre- 
pany and Rupert H. Johnson v. SEC and National Association 
of Securities Dealers. Inc.. 10S F. 2d 600 (C. A. 2. 1052). deal¬ 
ing with a problem of expulsion from the National Association 
of Securities Dealers. Inc. (NASD) and review thereof by the 
Commission, which is closely parallel to the present case. The 
Commission had upheld the expulsion of the firm and in ad¬ 
dition made a finding that one of the partners, Johnson, had 
been derelict in respect to the supervision of a salesman who 

1 See F. C. C. v. PottsviUc Broadcasting Co., 309 U. S. 134, 143, cited in onr 
brief at p. 17. 



had actually engaged in the fraudulent activity in question, 
and in view of that dereliction, was “a cause’’ of the order ex¬ 
pelling the firm. The court recognized Johnson’s individual 
right to review of this finding. It held that although the 
NASD had not charged lack of supervision, the Commission 
properly took the evidence thereof into account because of its 
“bearing on the specific charges brought against the firm and 
on the duties of the Commission in the circumstances,” holding 
further that “lack of supervision bore directly on the issue 
whether Johnson was a ‘cause’ of the order expelling the firm.” 
See footnote S to that opinion. 5 

On the face of the statute there is no indication of any dis¬ 
tinction between the Commission’s power to name as parties 
those whom it may conceive to have a legal interest in the issue 
to be decided in the proceeding, and the right of persons who 
may recognize the existence of that legal interest to be joined 
as parties. So far as the language of the statute is concerned, 
the single question is as to what form of procedure should be 
regarded as “appropriate” as a means of giving notice to what¬ 
ever individuals may be so affected as to have a right to be 
heard upon those issues. In what form, then, should the Com¬ 
mission give notice? 

6. Naming an individual other than the registrant as a party 
to a proceeding, and service of notice upon him individually is 
the method which the Commission has employed in this case 
to give notice to petitioner that his interests may be affected. 
Of course, it is not the only possible method/’ The Commis- 

6 In affirming on the merits the Commission’s finding as to causation, the 
Court rejected an interpretation urged by petitioner Johnson that his failure 
in respect of supervision “does not make him a ‘cause,’ because, he says, 
‘cause’ must always be interpreted to mean ‘an immediate or inducing cause,’ 
with the result here that a ‘cause’ cannot consist of anythin? ‘back of the 
employee or associate who was guilty of the violation.' ” 

"The Commission's Form 3-M for application for registration of broker 
or dealer transacting business on over-the-counter markets requires the ap¬ 
plication to state: 

“The registrant (or applicant) consents that notice of any proceeding be¬ 
fore the Commission in connection with this application or with registration 
hereunder may be given by sending such notice by registered mail or con¬ 
firmed telegram to the person named below, at the address given." 

We believe that the Commission is, as a matter of law, entitled to treat 
the registrant’s consent as a binding not only in respect to the registrant, 
but in respect of each of the individuals who transact as associates of the 
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sion has frequently assumed that notice to the registered broker- 
dealer. and service upon it or its designated agent for service, 
will give sufficient notice to those associates of the registrant 
whose individual conduct is made an issue in the proceedings. 
In many cases there is an indication, on the basis of preliminary 
ex parte investigation, that the individual in question will per¬ 
sonally take an active part in the proceeding, either as a wit¬ 
ness or in preparation of the defense on behalf of the registered 
respondent. The inference that notice to the registrant may be 
adequate notice to the individual seems to us particularly apt 
when the charges of individual misconduct are with respect to 
those in a dominant position in the organization, such as of¬ 
ficers and directors of a corporate registrant, and controlling as 
distinguished from controlled persons, although the Commis¬ 
sion has occasionally named even such persons as parties. In 
the case of a controlled person, however, it has seemed to the 
Commission “appropriate,” where his personal conduct is in 
issue, to take the precaution of naming him as a party re¬ 
spondent and serving him individually. This has been the 
substantially uniform practice in recent years. An explana¬ 
tion for this special solicitude in respect of giving notice to con¬ 
trolled persons is the frequent conflict of interest between the 
registered broker-dealer and the controlled person which, ex¬ 
perience has indicated, is one incident to this type of proceeding. 

7. It should be noted that while the registrant's eligibility 
to engage or continue in the securities business may depend in 
part upon vicarious responsibility for misconduct of a con¬ 
trolled person, a major, and indeed sometimes the primary 
thrust of the Act's sanctions is upon the individual in respect 
of their future eligibility, inter alia, to be associated with the 
particular registrant. Thus proof of a willful violation on the 
part of the controlled person or other associate is made rele¬ 
vant “whether prior or subsequent to becoming such.” Again, 
notwithstanding proof of willful violation, denial or revocation 
depends upon a Commission finding as to “public interest” a 

registrant a business which may not lawfully be carried on directly or in- 
direerly in the absence of registration. However, the Commission has 
sought, to the extent practicable, to make sure that individuals affected sret 
actual rather than constructive notice as indicated in the text. 


major aspect of which is the danger of future injury to public 
security holders. Assuming that the only active wrongdoing 
established is on the part of a controlled person, this involves 
inquiry, inter nlin, into standards of supervision employed by 
the registrant—prior knowledge, or notice, of the unreliable 
character of the controlled person—and the kind of assurances 
the registrant may be able to give as to the future. 7 

Xot infrequently the registrant will attempt to justify his 
remaining in business by discharging, or offering to discharge 
the individual malefactor and claiming that the registrant (in¬ 
cluding its more responsible officials, in the case of a corpora¬ 
tion) was not an actual participant in the misconduct and was 
not derelict in respect of supervision. On the other hand, the 
controlled person or salesman charged with uttering the false 
statements may be able to show that his violation was not 
willful and that he was only the innocent mouthpiece of a 
falsehood originating with the registrant/ The outcome of 
such a proceeding may be, depending upon the proof, cither 
to bar the registrant, or the controlled person, or both, from 
future participation in the securities business, except as the 

• See. for example, Sl'C v. Johnson, sui>ra, where the Commission was 
sustained in upholding a registrant's expulsion from the NASD based pri¬ 
marily on its lack of supervision of its employees. The Commission stated 
in its opinion: "Applicant may apply to the NASD for readmission upon 
a showing that it has effectively enforced its code of operations, or some 
other method of supervision adequate to protect against future violations, 
over a period of time sufficient to demonstrate that it would he in the 
public interest to grant readmission.” The Commission gave its approval 
subsequently to the employment by other member firms of two branch man¬ 
agers of the company who had been suspended for similar reasons not¬ 
withstanding their having been found to be "a cause” of the Johnson 
firm's expulsion. Roland J7. Board man. Sec. Ex. Act Kel. 4704: John D. 
Freeman, Sec. Ex. Act ltel. 470.“>. In each case the factors considered were 
the individual's "activities since the suspension order was entered, his gen¬ 
eral reputation in the business community, and the nature of the super¬ 
vision to be exercised over him in his new employment as a salesman.” 

* Such a claim was made in the instant case. See Commission's opinion 
(It. 47.\) : “We cannot accept the defense raised by a number of salesmen 
that any misrepresentations made by them were innocent because they 
were given the misinformation by Shank, Rosenfeld's sales manager, upon 
whom they were entitled to rely. * * *” 
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Commission may thereafter otherwise determine after consid¬ 
eration of the public interest.'* 

S. Section In A. as the Court's opinion recognizes, gives the 
associate of the registrant a very practical interest in participa¬ 
tion in any proceeding which raises an issue as to his individual 
willful violation. If his willful violation is established, and 
the firm’s registration is revoked by reason in part of that will¬ 
ful violation, his causal connection with that revocation renders 
him ineligible for future association with any firm which is a 
member of a national securities association. That standard 
is administered by the national securities association, by way 
of enforcing a rule of the association prescribed by Section 15A 
(b) (4). 10 Section 15A does not authorize a national securi¬ 
ties association to make independent findings of willful viola¬ 
tion of the Act, or of the Commission’s rules, as a basis for a 
suspension or denial of membership. 11 In consequence the 
national association’s determination of whether a present as¬ 
sociate of a member firm “by his conduct while employed by or 
acting for or controlled by a broker-dealer was a cause of’ a 
Commission order against his then firm, must be made by 
reference to what occurred in the prior Commission proceed¬ 
ing. Of necessity, therefore, the national association must in 
some way rely upon the Commission to ascertain the prescribed 
causal relationship, including reference to the record in the 
prior Commission proceeding, or to the Commission’s findings 
themselves if they are explicit as to the causal relationship. 
Where. as in this case, the Commission undertakes to make 
findings as to this causal relationship, the unregistered re- 

* Since this public interest standard is relevant both in the revocation 
proceedin'; and in any subsequent application involvin.tr the same registrant 
or the same associate guilty of willful violation, it becomes important to 
develop all of the facts showing the decree of willfulness in the violation 
rather than the minimum showing, or admission, which might warrant a 
present finding of violation. 

"’The requirement is applicable "except with the approval or at the di¬ 
rection of the Commission * * •” 

11 It may take disciplinary action for violation of "just and equitable 
principles of trade and rules of the association.” 
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spondent, such as petitioner, clearly has a vital interest in the 
proceedings. 12 

Because of this direct individual interest of the controlled 
person in the outcome of the proceeding, and because of the 
possibilities of a conflict of interest as between registrant and 
the controlled person, we believe it is a sound precaution on 
the Commission’s part not to rely exclusively upon the notice 
to the firm as a means of apprising the controlled person that 
his individual conduct record is involved, and of the statutory 
consequences to him of an adverse determination in that re¬ 
spect. If the controlled person were merely served with notice 
without naming him a party, that might involve the possibility 
of its being tossed into the waste basket unread, or make it pos¬ 
sible for the controlled person to contend in a future case that he 
had inadequate notice because he did not appreciate that the 
paper naming the firm actually concerned his personal interest. 

9. A second aspect of the Commission’s notice procedure is 
not in dispute. The formal notice and order for hearing made 
specific charges of willful violation on the part of the various 
individual respondents including petitioner (R. 9a). This 
served equally as a means of particularizing the nature of the 
charges leveled against the registrant and of apprising the 
named individuals, who were not themselves registered brokers 
or dealers, that they were individually charged with having 
made false statements, and with having willfully violated rele¬ 
vant provisions of law’ and Commission rules. Because the 
Court’s opinion recognizes that petitioner’s individual miscon¬ 
duct was. on any interpretation of the Act, a relevant issue in 
the proceeding, and because petitioner did not challenge the 

1! As we note below, in discussing that portion of the Court’s opinion 
which deals with the impact of judicial remedies on eligibility for participa¬ 
tion in the securities business, a national securities association, unlike the 
Commission, is not authorized to concern itself with a member's having: 
been convicted or enjoined, or with a member's having: a controlling or 
controlled person who was himself convicted or enjoined, or a cause of a 
prior firm’s beins convicted or enjoined. Thus the provisions of Section 
ISA with respect to an associate being: a cause of a Commission order with 
respect to a registrant, can operate only if the Commission is permitted to 
establish administratively that causal connection for the future guidance 
of a national securities association. 
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evidentiary support for the Commission’s findings, the opinion 
contains no intimation that any actual finding of the Com¬ 
mission was without warrant in law or in fact. 1 " 

10. A third aspect of the Commission’s notice procedure 
touches what we conceive to be the gist of the controversy 
raised by the petition for review. The notice included, among 
the issues to be determined (IV (h) (i) at pp. 14a-15a) 
“whether, for the purposes of future proceedings which may 
arise under the Securities Exchange Act of 1934. particularly 
Section 15 (b)” and Section 15A (b) (4) thereof, the Commis¬ 
sion should find that individually named respondents, includ¬ 
ing petitioner, willfully violated the antifraud provisions in 
question and ‘‘were causes of any order of revocation, suspen¬ 
sion or expulsion which may be entered * * *. Petitioner 
apprised the Commission that he did not care what the Com¬ 
mission might do in respect of Rosenfeld's registration state¬ 
ment. but challenged the Commission’s jurisdiction to make 
findings which would purport to establish his willful violation 
for the purposes of future proceeding. This objection took the 
form of two motions to dismiss the proceedings as to petitioner, 
the first of which was made in advance of petitioner's partici¬ 
pation in the factual hearing (R. 21a. unprinted transcript pp. 

inc.. R. 50a-51a). Thereafter petitioner participated 
on the merits of the issues as to his individual conduct and re¬ 
newed the earlier motion at the close of the hearing. Since the 
Commission could not. consistent with its understanding of its 
statutory responsibilities, advise petitioner that its findings 
would not affect him. it denied the motions to dismiss. 

11. The Court’s opinion appears to regard “compelling” peti¬ 
tioner to participate in the proceeding as the gist of his griev¬ 
ance. We believe this is a misconception of the nature of 
petitioner’s grievance if any. It should be emphasized that 
there was no such compulsion: no process commanding peti¬ 
tioner to appear and. of course, no arrest or order for costs or 
order requiring petitioner to do anything. Naming him as a 
party was as we have shown above merely the method of notify- 

33 As wo show bolow. tho absence of any indication that the Commission 
erred in making any findings in respect of petitioner’s conduct poses a prob¬ 
lem as to what action may be required of the Commission on remand. 
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ing him of his opportunity to be heard. We recognize that 
there was a compulsion to defend himself in the Commission’s 
threat to make findings having statutory consequence to peti¬ 
tioner, and we regard the making of such findings as consti¬ 
tuting petitioner “aggrieved.” If the Commission did have 
authority to make findings which would have statutory conse¬ 
quences to petitioner, we believe it follows that he w’as a proper, 
if not a necessary party. But whether or not the Commission 
is deemed to have statutory authority to name petitioner as a 
party, we do not see how he could be aggrieved either by being 
named as a party initially, or by the refusal of the Commission 
to strike his name as a party, unless his being a party results 
in the application to him of some unwarranted legal sanction. 
Thus, he certainly could not have been entitled to seek review 
because the Commission had named him as a party if the Com¬ 
mission had found that he had not willfully violated the Act, 
and that his conduct was not a cause of registrant’s revocation. 

To consider the mere naming of petitioner as a party to be a 
grievance, independent of the question of the Commission’s 
jurisdiction to make findings which purport to effect his inter¬ 
est, involves the dilemma which was suggested from the bench. 
Only by accepting the status as a party, does petitioner become 
entitled to invoke the jurisdiction of this Court. Section 25 
limits review* to a “party aggrieved.” The Commission, of 
course, did not urge and does not now urge that petitioner lacks 
standing to seek review’, because we believe his petition presents 
a question as to the extent of the jurisdiction of the Commission 
to make findings as to him. He has in fact had his “day in 
court,” has actually participated on the merits in the admin¬ 
istrative hearing, and has raised, although he has not pressed, 
the issue of the merits here. 14 Under these circumstances it is 
impossible, w’ithout falsifying the record, to make it appear that 
petitioner has not been a party. Accordingly, unless it be 
decided that the Commission had no jurisdiction to make find¬ 
ings which purported to affect petitioner’s interest, a reversal 
of the Commission’s order can only create confusion as to the 

14 The petition initially raised questions as to the merits of the Commis¬ 
sion’s decision as to him (see paragraphs (f) to (i), inclusive (R. G2A)). 
These contentions were later abandoned (R. 66A). 




future without constituting an adjudication of any present 
significance. 

A further anomaly is involved if it is recognized, and we do 
not interpret the opinion as suggesting otherwise, that peti¬ 
tioner had sufficient interest in the charges in respect of his will¬ 
ful violation to be entitled as of right to be heard thereon. If 
the Commission could not join petitioner as a party without his 
consent, and petitioner was entitled as of right to be heard, 
could the Commission insist that he intervene as a party, as a 
condition to his being heard? If not, petitioner would have a 
right to fully participate, and still to contend, for whatever sig¬ 
nificance that might have in future proceedings, that since he 
was not a party, the Commission’s findings were not binding as 
to him. That differs but slightly from the situation which 
results from this Court’s decision, since as above noted peti¬ 
tioner has participated as a party, and has availed himself of 
the rights of review which the statute accords to parties, and is 
now obtaining relief, which if not completely meaningless, 
serves to place a different color upon his contact with the case 
than might be warranted if the Commission was entitled to 
name him as a party. We turn to what, in all deference, we 
submit is the real issue, namely, the jurisdiction of the Com¬ 
mission to make the findings concerning petitioner’s willful 
violations, the evidentiary support for which is not challenged. 

12. As we have seen, there can be no question as to the Com¬ 
mission’s statutory responsibility to make these findings for 
their bearing upon the revocation of Rosenfeld's registration. 
There likewise can be no doubt, we submit, that the Com¬ 
mission's findings as to willful violation on the part of peti¬ 
tioner and the other unregistered respondents would necessarily 
have a future as well as a present consequence, even if we 
consider only the eligibility of Rosenfeld and the other regis¬ 
tered respondents to reenter the securities business with any 
of these associates. It will be recalled that Rosenfeld did not 
dispute the revocation of his registration, but claimed to have 
no knowledge of the fraudulent activities with which petitioner 
and other controlled persons were charged (R. 3SA). In the 
event that Rosenfeld should attempt to file a future registra¬ 
tion statement, and to satisfy the Commission that it is con- 
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sistcnt with the public interest to permit him to reenter the 
securities business notwithstanding the violations which led 
to the instant revocation, it would become relevant to inquire, 
inter aim, as to who were to be his associates in the business. 
If it should turn out that they are to be the very same indi¬ 
viduals. whom the Commission has found to have been guilty 
individually of willful violations of the Act, it could hardly 
be contended that, in dealing with future proceedings involving 
the same registrant, the Commission would have to take proof 
all over again concerning those willful violations. 

13. Since the Commission had, on any theory, a statutory 
duty to determine for some purposes that petitioner had will¬ 
fully violated the Act, and since this determination would 
have some future as well as present impact upon petitioner, 
it seems to us both reasonable and consistent with the statu¬ 
tory scheme that the finding of willful violation be made for 
all future purposes under the Act, where petitioners eligibility 
to associate in the securities business may be relevant. We 
understand that petitioner is now a “controlled person'' acting 
for another broker-dealer, who is registered under Section 
15 (b) but not a member of a national securities association. 
Since the Commission has proof of petitioner’s willful viola¬ 
tions, not challenged here, and since no judicial remedies are 
now available with respect to these past violations, the Com¬ 
mission has a clear statutory mandate to prevent petitioner 
from continuing in the securities business, unless it should 
find that to be nevertheless consistent with the public interest. 
In the new proceeding against petitioner's principal the real 
issue presented will concern petitioner's right to associate with 
that registrant rather than that registrant’s right to associate 
with petitioner. Barring fresh considerations tending to re¬ 
flect upon that new' registrant, the problem w'hich such a pro¬ 
ceeding will pose under the statute is not whether there shall 
be unconditional revocation but merely w'hether to revoke 
unless petitioner be discharged. Is the Commission again pre¬ 
cluded from making a designation of parties which reflects 
the real issues at stake? Must it recall all of the witnesses 
w’ho established in the present proceeding petitioner's acts of 
willful violation, and can the final result of that proceeding 
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be merely to prevent petitioner’s association with the then reg¬ 
istrant. again without anv binding determination as to peti¬ 
tioner's eligibility to associate with others? Can the Commis¬ 
sion never deal directly with the actual willful violator of 
the law so long as he does not seek individually to become 
a registrant? 

14. While it seemed to us clear under the statute that the 
Commission was authorized to make findings in respect of pe¬ 
titioner's conduct, both for present and for future purposes, 
we did not question petitioner’s present standing to raise the 
question of the Commission's jurisdiction to do so for both 
purposes. However, footnote S of the opinin suggests that 
the Court did not regard the issue as to the future effect of 
the Commission’s findings, in cases involving other registrants 
or membership in a national securities association, to be pres¬ 
ently ripe for judicial determination, at least in the absence 
of a valid basis for challenging the finding in its immediate 
impact upon petitioner’s eligibility for association in the se¬ 
curities business with the instant registrant. If this is in fact 
a correct interpretation of the opinion, then we submit that 
the petition for review should have been dismissed as prema¬ 
ture as to this issue, and that there is no basis for setting aside 
the Commission's order in any respect. While the Court in 
setting aside the Commission’s order remands the cause to the 
Commission for further proceedings not inconsistent with the 
opinion, we are hesitant to conclude that the order is set aside 
for a purpose so trivial as merely to delete petitioner’s name 
from the caption of the cause, assuming that the deletion 
does not have any consequence with respect to the future effect 
of the Commission's findings. Yet we can think of no other 
relief to accord petitioner on remand unless the opinion be con¬ 
strued as holding that the Commission erred in making find¬ 
ings with their purported future effect upon petitioner’s eligi¬ 
bility for participation in the securities business. It is to that 
more sweeping alternative that our request for rehearing is 
primarily directed. 

15. If the Court accepts our view that the real issue in the 
case is merely whether it was appropriate to employ the occa¬ 
sion for revoking Rosenfeld's registration as the occasion for 
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according petitioner an opportunity for hearing, for future 
as well as for present purposes, upon the charge of willful 
violation on his part or on the issue of causation, then there 
is nothing in the opinion or in petitioner’s arguments to sug¬ 
gest that the Commission’s procedure was not reasonable, 
either from the point of view of fairness to individuals en¬ 
gaged in securities business, or that of accomplishing the statu¬ 
tory objective of protecting public investors. If, however, 
the question of the Commission’s power to name controlled 
persons, and other associates, as parties respondent is thought 
to rest upon considerations unrelated to the language “appro¬ 
priate notice and opportunity for hearing,” then we are forced 
to address ourselves to implications of the court’s opinion 
which go beyond the scope of the prior briefs and argument, 
and which may be only partially articulated in the Court’s 
opinion. As previously noted. Section 15 (b) does not specify 
expressly that the hearing shall be “with regard to applicants 
or registrants.” Nor is there any express language to the effect 
that “the Act, on its face, contemplates that § 15 (b) shall 
apply only to registrants.” It may be that the Court has read 
that thought into the language in question because it seemed 
a logical consequence of a scheme for registering merely firms 
and not the individuals who engaged in the securities business 
in the various capacities named in clause (2) of Section 15 (b). 
We offer no comment as to whether this would or would not 
be a valid inference in the context of other licensing statutes. 
We submit, however, that it is not a valid inference in the 
context of the present statute. 

16. It is clear on the face of Section 15 (b) that Congress 
intended to protect the public against the risk of being over¬ 
reached by irresponsible individuals engaged directly or in¬ 
directly in the securities business. The Act recognizes that 
the relationship between professionals in the securities busi¬ 
ness and their clients has fiduciary aspects warranting charac¬ 
ter safeguards for the public, but nevertheless treats the pro¬ 
fessional as in some respects a “merchant,” and thus falls short 
of the traditional treatment of others engaged in fiduciary ac¬ 
tivity including the legal profession. The corporate form of 
organizations is not barred, and neither the firm nor the in- 
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dividual associate is required to pass an affirmative test of 
good character or even professional competence. It is keyed 
to the concept that “every dog is entitled to one bite. - ' but not. 
as of right at least, to more than one bite. 

To the extent that the Act does concern itself with character 
and does attempt to keep persons of demonstrable irrespon¬ 
sibility out of the securities business, the relevant criteria are 
primarily individual rather than institutional. Thus, while 
only; the firm or institution is required to register, the heart of 
this aspect of the regulatory scheme impinges on the various 
individuals who are connected with the firm as controlling or 
controlled persons. In that sense Section 15 (b) does on its 
face "apply to" such persons. The purpose of limiting the re¬ 
quirement of registration to the firm, and not extending it to 
the individuals who may engage in business through, or in 
the name of the firm, is merely to minimize the burden of the 
paper work which registration imposes upon the Commission 
and the industry. 

One consequence of the absence of any affirmative qualifi¬ 
cations for engaging in the securities business, as a registered 
broker and dealer is that, in addition to the firms of substantial 
capital and established goodwill, many registrants are individ¬ 
ual proprietors of limited means and experience and of no 
greater stature than the individuals who conduct business in 
their name, purportedly as associates rather than as principals. 15 
Again, a corporate registrant may have only a nominal capital 
which in any event could be withdrawn and transferred to a 
new corporation upon the termination of its registration state¬ 
ment. 

In dealing with reputable firms, who would not knowingly 
associate with individuals found to have engaged in fraudulent 
activities without at least taking special precautions, the prob¬ 
lem of “appropriate” procedures is almost exclusively that of 
giving an interested individual an opportunity to protect both 
his reputation and his eligibility to engage in the business. 
In dealing with less responsible registrants there is the addi¬ 
tional problem of effective administration. In both types of 

15 One aspect of the fraud in the instant case was holding out a man of 
straw as an established firm (R. 39A). 
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cases we believe it equally important that the Act be inter¬ 
preted. as making it permissible to treat the individual charged 
with violation as a party to any proceeding in which that 
charge becomes a relevant issue. To make participation as 
a party optional with the individual charged with willful viola¬ 
tion, is a one-sided approach to the problem, which tends to 
make the Act reach only those borderline cases in which the 
individual hopes to establish his innocence of the charge, and 
to seriously impede the application of the statute to whatever 
more flagrant cases may be beyond the reach of the judicial 
remedies afforded in the Act. The Commission’s “improvised 
procedure” of naming controlled persons as co-respondents has 
the effect merely of making the parties to the proceeding con¬ 
form to the relevant statutory issues. Even in judicial pro¬ 
cedures it is now recognized to be appropriate to name as parties 
the real “parties in interest.” Consequently, we believe that 
only the most explicit statutory command could justify a con¬ 
clusion that such procedure is not “appropriate.” 

17. Apart from the conclusion that “the Act, on its face, 
contemplates that § 15 (b) shall apply only to applicants or 
registrants,” the opinion appears to hold that Congress in¬ 
tended that the Commission should resort to the judicial 
remedies provided in Section 21 as exclusive means of avoid¬ 
ing the cumbersome procedure of repeated administrative pro¬ 
ceedings to establish a violation. As a matter of construction 
of Section 15 (b), this seems to us to disregard the fact that 
two of the four specified tests of disqualifying misconduct by 
those associated with a registered broker-dealer expressly con¬ 
template findings of willful violation by the Commission, 
namely clauses (A) and (D). Clauses (B) and (C) treat con¬ 
victions and injunctions, whether state or federal, as indica¬ 
tions of equivalent bad character, subject to Commission ap¬ 
praisal of the significance thereof in terms of the public interest 
standard. On the face of Section 15 (b) the use of judicial pro¬ 
ceedings to establish the ineligibility of individuals to partici¬ 
pate in the securities business appears to have by-product 
rather than primary significance. 

In the second place, the scope for administrative determina¬ 
tions of misconduct is far broader than for the indicated judi- 
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cial determinations. The relatively short statute of limita¬ 
tions, requirement of proof beyond a reasonable doubt, jury 
trial, and other standards which the criminal law imposes for 
the protection of those charged with crime, were patently not 
intended as the exclusive test of whether individuals, not 
placed in jail, should be free to overreach public investors. 
Indeed, the Commission is authorized only to recommend and 
not to conduct criminal proceedings. 10 

Injunctions, in turn, are available only whenever a person 
“is engaged or about to engage” in any acts or practices which 
constitute violations. 17 The nature of security frauds are such 
that the Commission frequently does not learn of the fraud, 
and is not able to assemble sufficient proof thereof, until the 
particular activities have ceased. 

During the past six years the Commission has been able to 
make a total of less than 5.000 inspections of broker-dealer 
firms. In view of the fact that there are almost 4.000 regis¬ 
tered broker-dealers, it can readily be seen that violations 
through our inspection procedure might not be detected for 
four or five years. 18 Moreover, fraudulent misrepresentations, 

“There is no proscribed maximum interval of time between the date of 
a willful violation and the time when the Commission may take cognizance 
thereof as a basis for a denial or revocation, other than is implicit in the 
public interest standard. Some guidance as to limits of the Commission’s 
discretion is given by clause (R) referring to a conviction “within ten 
years preceding the tiling of any such application.” 

17 While, some district courts have interpreted the quoted language more 
liberally to carry out the purpose of the statute, others have followed a 
narrower interpretation, and have refused injunctions when the activities 
have ceased, a not unusual occurrence once the Commission starts to investi¬ 
gate. “Courts of equity do not enjoin past acts or isolated acts that violate 
the law.” S. E. C. v. Doims, 1 S. F.. C. Jud. Dec. 135 (D. Colo. 1936). 
See also 8. E. C. v. Torr. S7 F. 2d 446 (C. A. 2. 1937). 

“See testimony of Commissioner McEntire before the Committee on In¬ 
terstate and Foreign Commerce. February 2.". 1953: “As of June 30th last, 
we had 3.994 broker-dealers registered with us. They range in size from 
small one-man shops to really giant organizations with offices stretched 
all over the country. To police these broker-dealers, we had for fiscal 1952 
just 46 inspectors, and at present we have only 42. Any urgent fraud in¬ 
vestigations or other emergency work may. and does from time to time, 
require us to detail some of these 42 to other duties temporarily. There¬ 
fore. the kindest thing that can be said of our broker-dealer inspection 
program is that it is ‘sketchy.’ which is a state of affairs that worries 
us a great deal.” 
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such as those made orally (including those made by telephone), 
would not be uncovered even through such means. Fre¬ 
quently our investigations arise as the result of a complaint 
from some injured investor who. ordinarily, does not discover 
he has been overreached until long after the event. 

Moreover, considerations of fairness to registrants, as well 
as manpower limitations, preclude launching a full-scale in¬ 
vestigation on the basis of an isolated complaint, and even 
when the investigation is launched, this may involve time-con¬ 
suming efforts to track down other individuals who may have 
been subjected to similar misrepresentations. There is, in 
addition, the possibility of resistance to subpoenas and other 
dilatory tactics which may delay the completion of an investi¬ 
gation. Apart from such delays as would on any theory 
preclude the Commission from obtaining an injunction, not¬ 
withstanding clear proof of past violations, a large measure 
of discretion is vested in the individual judge in respect of 
the granting of an injunction. Some district judges are in¬ 
clined to exercise that discretion in the light of calendar con¬ 
gestion in their particular district and with reluctance to issue 
an injunction merely for its by-product effect upon a defend¬ 
ant’s eligibility to continue in the business. In consequence 
they may require a very clear showing as to the Commission’s 
present need for the contempt sanction to stop the very type 
of violation in which defendants may be currently engaged. 

Finally, the judicial remedies provided in the statute are not 
related to the administration of Section loA’s standard which 
bars from association with a member of a national securities 
association an individual who was “a cause” of , inter alia, Com¬ 
mission action denying or revoking the registration of a broker- 
dealer. There appears to us to be no way of giving practical 
effect to that standard unless in relation to what the Commis¬ 
sion may determine in the proceeding to revoke or deny regis¬ 
tration. 

On its face the Act makes both the administrative and judi¬ 
cial remedies available to accomplish the Congressional pur¬ 
pose. In view of the inherent limitations on the area which can 
be covered by the judicial remedies, we submit that Congress 
intended to rely in substantial part upon administrative find- 
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ings of willful misconduct, as a means of keeping persons of 
demonstrable irresponsibility out of the securities business and 
must have contemplated that the Commission should be free 
to follow procedures reasonably adapted to that purpose. 

III. CLARIFICATION OF OPINION AND ORDER 

IS. Impact of the court's order upon persons not parties to 
the proceeding in this court. We are advised that an order has 
been entered, although not vet transmitted to the Commission, 

V • 

setting aside the Commission’s order in this matter and remand¬ 
ing the case to the Commission for further proceedings not in¬ 
consistent with the opinion. In this connection we wish to 
point out that the Commission’s order of November 29. 1951, 
from which the petitioner Wallach took his appeal, was an 
order in a consolidated administrative proceeding involving 
many other parties who did not appeal and who were not all 
in a situation similar to petitioner's. Section 25 (a) of the 
Securities Exchange Act. pursuant to which the petition was 
filed, limits review to parties who filed their petitions within 
sixty days after the entry of the Commission’s order and pro¬ 
vides that, where such a petition is filed, the court shall have 
jurisdiction “to affirm, modify, and enforce or set aside such 
order, in whole or in part.” It would appear that the order 
contemplated by the Court, if it provides for a reversal “in 
whole’’ of the Commission’s order covering some fourteen re¬ 
spondents. is broader than Section 25 (a) requires, and that 
it may well be broader than that section permits, in view of the 
limitation of the Court's jurisdiction to petitions filed within 
sixty days of the Commission's order and the express provision 
for modification or partial reversal of Commission orders. 

Henry P. Posenfeld. one of the respondents, was a registered 
broker-dealer for whom the petitioner and the other respond¬ 
ents worked. A complete reversal of the Commission’s order 
would immediately reinstate his registration with the Commis¬ 
sion. and he would be free to do business until the Commission 
issued a new order after whatever proceedings were necessary 
on remand. Thereafter it might well be argued that he had a 
second sixty-dav period in which to take an appeal from the 
Commission’s order of revocation, notwithstanding the fact 
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that the sixty-day period intended to be provided for seeking 
review by such a person has long since expired. This problem 
would arise notwithstanding the fact that his case is in no way 
affected by the matters that have been before this Court. 

In addition to Rosenfeld, the Commission's order of No¬ 
vember 29, 1951, revoked the broker-dealer registrations of 
four other associates of Rosenfeld who had been individually 
registered. It may be noted that one of these, Irving A. 
Shayne. filed a petition for review’ with the Court of Appeals 
for the Second Circuit within sixty days following the issuance 
of the Commission’s order and subsequently withdrew that 
petition. The others have not sought review. Any issues 
that might be raised by such persons upon a fresh petition to 
review the Commission’s order after remand would of course 
be quite different from those that have been before this Court, 
in view of the fact that they were individually registered. 
Nevertheless a blanket reversal of the Commission’s order 
might be construed as giving these individuals a second chance 
to obtain review’ in this, or any other court of appeals, on any 
of the issues of fact or law that were before the Commission with 
respect to them. In addition, as in the case of Rosenfeld, such 
an order would reinstate their registrations and permit them 
at least briefly to resume business. 

In the case of some of the respondents already referred to, 
a blanket reversal of the Commission’s order would also have 
its impact on the National Association of Securities Dealers, 
Inc., the national securities association registered under Sec¬ 
tion 15A, which would have to reinstate in membership those 
registered respondents who were members. 

As to the other respondents, who w’ere not individually 
registered as brokers and dealers, they have already had the 
benefit of a sort of informal stay from the Commission itself, 
in that the Commission has advised them and their present 
employers, or such of them as have inquired, that it w’ould not 
take action to terminate their present activities pending dis¬ 
position of the appeal by petitioner Wallach. The Commis¬ 
sion would, of course, desire to accord these other respondents 
their full legal rights, procedural and substantive, in accord¬ 
ance with any final judicial determination thereof. Accord- 
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ingly. if by a conclusive judicial determination the Act is 
authoritatively construed as making it inappropriate for the 
Commission to make findings having any future effect with 
respect to Wallach, we would agree that, to the same extent, 
the Commission’s findings should not be accorded future ef¬ 
fect to others similarly situated. A different problem is pre¬ 
sented. however, if the holding of this Court is that the 
question of the Commission’s power to name W allach as a 
party against his will is susceptible of disposition, and is de¬ 
cided against the Commision, without reference to any de¬ 
termination as to the future effect of the finding that Wallach 
willfully violated the Act. Since such a holding would only 
serve to afford Wallach a technical procedural victory which 
may or may not enable him to escape the act’s intended sanc¬ 
tions for willful misconduct, we question whether it is ap¬ 
propriate to give such a technical advantage to those re¬ 
spondents who have not availed themselves of the statutory 
right of review. As previously indicated, naming as respond¬ 
ents the unregistered individuals whom the Commission had 
reason to believe had been guilty of willful violations, was its 
means of giving notice that it might make findings having 
both present and future effect upon the eligibility of these 
individuals to engage in the securities business, and the Com¬ 
mission regarded the motion to dismiss on the part of these 
petitioners as an attempt to obtain a ruling from the Com¬ 
mission that its findings would not have future effect as to 
them. Accordingly, if the matter of the future effect of the 
Commission’s findings has not been decided, and the order of 
the Court is not to prejudice the future position of the Com¬ 
mission in respect of this issue, we believe it should be clear 
that any dismissal as to them, which might follow, should 
result only from an explicit requirement by this Court, and 
not suggest voluntary acquiescence on the Commission s part 
in the contention of the individual respondents that the Com¬ 
mission should not have purported to make findings having a 
future effect as to them. We therefore urge that the Court 
specifically indicate whether or not the Commission’s order is 
set aside with respect to those respondents other than pe¬ 
titioner Wallach who were not registered broker-dealers and 
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that in any event the order be not set aside in respect of the 
registered respondents. 

19. The question of what future 'proceedings with respect to 
petitioner may be deemed not inconsistent with the Court’s 
opinion. 

The petitioner and at least some of the other respondents 
who were not individually registered as broker-dealers are still 
engaged in buying and selling securities under an informal ar¬ 
rangement amounting to a stay, since the Commission has not 
wanted to institute proceedings to bar them from their present 
employments, pending this Court's decision herein. Criminal 
and injunctive relief is barred by lapse of time, and the Com¬ 
mission has a clear mandate under Section 15 (b) to terminate 
the association of these individuals with the securities business. 
In doing so. it will of course desire to avoid any action that the 
Court might consider contrary to the letter or spirit of its opin¬ 
ion and order. To simplify presentation we discuss this prob¬ 
lem primarily in respect of petitioner Wallach recognizing of 
course that the impact of the same question may affect others 
depending upon the form of the Court’s order. The specific 
points on which we ask clarification are set forth in more detail 
below. 

(a) In the absence of change in the Court’s opinion we assume 
that the Commission’s order of November 29. 1951. should be 
modified so as to substitute for the penultimate paragraph 
(R. 55a) the following: IT IS FURTHER ORDERED that 
the proceeding with respect to petitioner Wallach be dis¬ 
missed—together with similar action with respect to the other 
unregistered respondents if we are advised that the Court’s 
order is intended to apply to them. 

We find no clear indication in the Court’s opinion that any¬ 
thing else may be required of the Commission, although it may 
be assumed that petitioner will argue that the Commission 
should strike from its order the recital by which it is found that 
he “is a cause of the revocation of the registration of said Henry 
P. Rosenfeld.” We are hesitant to so conclude in the absence 
of an express holding by the Court since to strike such a re¬ 
cital as irrelevant, would appear to us to be in conflict with the 
only judicial ruling which does deal explicity with the rele- 
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vancv of such a finding, namely, the decision of the Second 
Circuit in the Johnson case, discussed above. 

(b) Turning to the Commission’s opinion, as distinguished 
from its order, it appears to us that there is nothing therein 
which is inconsistent with the opinion of this Court, even if the 
Court’s opinion is to be construed as holding that Commission 
findings in respect of willful violation on the part of petitioner, 
and in respect of causation, cannot have any future effect in 
proceedings involving different registrants. As we have shown 
above, the evidentiary discussion in the Commission’s opinion 
has. on any theory, a bearing on the public interest question if 
and when Rosenfeld applies again for registration. Since 
Rosenfeld did not personally sell securities, the gravity of his 
offense is inextricably tied up with the conduct of the salesmen 
whom he was supposed to supervise. 

(c) The Commission’s opinion does contain certain con¬ 
clusions regarding violations bv the salesmen—some in the 
form of generalized factual statements and some in the statu¬ 
tory language of “willful violation” of specified provisions and 
“causation” of the revocation. These conclusions regarding 
“willful violation" and “causation" serve, among other things, 
as useful and perhaps necessary guideposts for the National 
Association of Securities Dealers. Inc. in its administration of 
the provisions of Section 15A (b) (4). as well as for those 
engaged in the securities business who are not members of the 
NASD, who may wish to avoid the risks of having as as¬ 
sociates. at least in positions which involve an opportunity for 
injury* to customers, persons found to have engaged in prior 
fraudulent practices in the securities field. Accordingly we 
would assume that there is nothing in the Court’s opinion 
that would require these findings to be stricken from the Com¬ 
mission's opinion. 

(d) As to the petitioner Wallach’s present employment with 
a registered broker-dealer (and that of other respondents in 
the Rosenfeld case who are similarly situated), we seek clarifi¬ 
cation of the Court's opinion and order with respect to the 
questions we have raised in Paragraph 13 supra. The pri¬ 
mary question is, has the Court undertaken to decide whether 
the findings regarding the petitioner can, or cannot, be re- 


garded by the Commission, as establishing his willful viola¬ 
tion, or as establishing that he was “a cause” of Rosenfeld’s 
revocation in future proceedings not involving Rosenfeld? 

(e) If this question is decided and decided adversely to the 
Commission's contentions, then a number of related questions 
seem pertinent. If the Commission may not treat its findings 
as definitively establishing petitioner’s willful violation, may 
the Commission at least treat its findings as constituting a 
prima facie determination upon which the Commission may act, 
in the absence of petitioner bringing forward new evidence suf¬ 
ficient to overcome what has already been found? Section 
15 (b) provides that pending final determination whether 
registration shall be denied or revoked the Commission may 
by order postpone the effective date of an application for 
registration, or suspend an effective registration, if, after ap¬ 
propriate notice and opportunity for hearing, this shall appear 
to the Commission to be necessary or appropriate in the public 
interest or for the protection of investors. In the absence of 
some showing of good reason to the contrary, may the Com¬ 
mission treat the instant findings of willful violation on pe¬ 
titioner’s part as ground for temporary postponement or sus¬ 
pension of the registration of any registrant with whom pe¬ 
titioner is or may hereafter become associated? 

Finally, there is the question of how the Commission and 
the National Association of Securities Dealers are to admin¬ 
ister the statutory problem with respect to causation for the 
purposes of Section 15A (b) (4). Prior to the adoption 
of the practice of naming controlled persons as respond¬ 
ents in proceedings of this character, and of making explicit 
findings on the question of ‘‘causation, the National Asso¬ 
ciation of Securities Dealers would inquire of us infor¬ 
mally as to whether a given individual who wished to work 
for one of its members had been a “cause” of some earlier 
revocation order that the Commission had entered. The 
NASD cannot avoid this problem, since the statute gives it 
no choice but to deny or discontinue membership in the case 
of any person who is associated with one who was a “cause’ 7 
of such Commission action, in the absence of a “public interest” 
clearance by the Commission. Unquestionably, therefore, we 
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shall again have to answer such inquiries from the Association, 
either with respect to persons who were the “causes” of our 
order of November 29. 1951. or with respect to others in similar 
cases. We wish to be sure that in answering such inquiries 
from the Association we shall be proceeding in a way not incon¬ 
sistent with the opinion of this Court. The specific question 
is whether, in answering an inquiry regarding “causation” that 
the Association must make pursuant to Section 15A (b) (4), 
we can advise the Association that an individual was a “cause” 
of some past Commission revocation where we are satisfied 
that this is the fact, even though that individual was not 
named as a party in the earlier proceeding or, under the opinion 
of this Court, should not have been named as a party. If we 
cannot reply to such an inquiry from the Association, we seek 
clarification as to what we or the Association can do to comply 
with the mandatory provisions of Section 15A (b) (4) without 
proceeding inconsistently with the opinion of the Court. 

We present these questions since, in our view, a mere direc¬ 
tive to dismiss the administrative proceeding insofar as it 
relates to petitioner, does not dispose of any significant prob¬ 
lem that has been argued before the Court or that is raised 
by the statute. Instead of disposing of these problems, a dis¬ 
missal. without explanation, would serve merely to pose the 
problems, and not in any way to guide the Commission in re¬ 
spect to the ensuing proceedings. 

Respectfully submitted. 

Roger S. Foster, 

General Covnsel, 

Securities and Exchange Commission, 425 Second 
Street XW., Washington 25, D. C. 

I certify that the foregoing is presented in good faith and 
not for delay. 

Roger S. Foster, 

General Counsel. 

March 13. 1953. 
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IN THE 


Hnitfii States fflmirt of Appeals 

For the District of Columbia Circuit. 

No. 11295. 


-o- 

Samson Wallach, Sr., 


Petitioner, 


v. 

Securities and Exchange Commission, 

Respondent. 


-o- 

Petition for Rehearing or in the Alternative for an Order 
Directing the Respondent to Make an Order Dismissing 
the Proceeding In the Matter of Henry P. Rosenfeld, as 
to Samson Wallach, Sr., in Compliance With the Order 
of This Court Dated April 1, 1953. 

Following the issuance of the opinion of this Court in 
Case No. 11S40, Securities National Corporation has dis¬ 
pensed with the services of petitioner as salesmanager and 
accordingly petitioner prays this court to grant him a re¬ 
hearing in case No. 11295 or in the alternative for an order 
directing the respondent to make an order dismissing the 
proceeding in the Matter of Henry P. Rosenfeld, as to 
petitioner, in compliance with the order of this court, 
dated April 1, 1953. 

A brief chronological history of the proceedings herein 
and their background, with some comment, may serve a 
useful purpose by accentuating the fact that the Securi- 
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tics and Exchange Commission has purposely evaded its 
duty in the premises and by demonstrating that petitioner 
remains an aggrieved person and is entitled to the protec¬ 
tion of this court through the medium of enforcement of 
its mandate. 

This approach is prompted by the inference in the 
opinion dated July 7, 1953 that petitioner has attempted 
to invoke the reviewing authority and jurisdiction of this 
court in case No. 11840, when in fact what the petitioner 
charged (and is now elaborating upon) was that the action 
of the Commission in that case was merely an important 
step in a deliberate attempt to by-pass the order and 
opinion of this court dated April 1, 1953. 

On or about August 25, 1949 the respondent instituted 
a proceeding against Henry P. Rosenfeld, d/b/a Henry P. 
Roscnfeld Co. for the revocation of his broker-dealer 
license. Shortly thereafter it instituted similar proceed¬ 
ings against certain of the salesmen who were then or 
thereafter became registered broker-dealers. Subsequently 
by an amended order the respondent named the petitioner 
as well as some 12 other salesmen as a respondent in {lie 
Henry P. Rosenfeld proceeding “for the purpose of future 
proceedings under the Act*’ to respond in said proceeding 
whether they and each of them should be deemed a cause 
of any order of revocation, suspension or expulsion of 
Henry P. Rosenfeld. 

At the opening of the proceeding Henry P. Rosenfeld 
tiled a consent to revocation and to dismissal as a mem¬ 
ber of National Association Security Dealers. However, 
petitioner, Samson Wallach, Sr., challenged the jurisdic¬ 
tion of the Commission to name him as a respondent and 
at the close renewed his motion to dismiss the proceeding 
as to him for lack of jurisdiction. This was denied by the 
Commission. 
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On November 29, 1951 the Commission made findings 
and opinion and order wherein and whereby among other 
things it found that Samson Wallach, Sr., violated the 
provisions of Section 17 of the Securities Act of 1933 and 
10 (b) of the Securities Exchange Act of 1934 and was 
one of the causes of the revocation of the broker-dealer 
license of Henry P. Rosenfeld. 

The alleged violations were in connection with sales 
of three television stocks, and parenthetically, other 
broker-dealers without interference thereafter engaged 
in the sale of the same stocks at or about the same prices 
after qualifying the same with the Securities and Ex¬ 
change Commission, and completed such public offerings. 

On January 23, 1952 Samson Wallach, Sr., filed a peti¬ 
tion for review of the proceedings in the matter of Henry 
P. Rosenfeld including his contention that the evidence 
before the Commission did not warrant the findings 
against him and that he relied upon the contents of 26 
separate documents used by Henry P. Rosenfeld Co., in 
making any sales of said stocks. Later by stipulation 
between attorneys the sole question presented was whether 
or not the Commission had jurisdiction, on the theory that 
if the jurisdiction was absent the proceeding was neces¬ 
sarily a nullity as to Samson Wallach, Sr. 

In due course the matter was argued and on Februarv 
26, 1953 this court rendered an opinion and entered an 
order which provided that the order under review be set 
aside. 

In its opinion the court referred to the remedies of 
injunction and criminal reference provided by Section 21 
of the Act, which the Commission had not seen fit to in¬ 
voke against the salesmen. Part of the opinion is quoted 
as follows: 
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“The Commission insists it is more ‘orderly and 
'expeditious* to try salesmen for their violations of 
the Act in revocation proceedings against their em¬ 
ployers. Otherwise, the Commission says there 
looms ahead the bleak prospect of trying each sales¬ 
man separately at such future time as he may 
choose, upon issues already litigated and when ‘the 
facts are not so readily ascertainable,’ * * *. The 
Commission mav be able to convince Congress that 

» V- 

the improvised administrative procedure is prefer¬ 
able to the judicial procedure now provided by the 
Act. But until it does, we think the statutory pro¬ 
visions lead to no such ab>urd result as would war¬ 
rant the Commission's superimposing its judgment 
upon that of Congress.” 


The Commission filed in this court a petition for re¬ 
hearing and in the alternative for more specific directions 
concerning the Commission's duties upon remand (March 
13, 1.053) which was denied by this court on April 1, 1953. 
Among the statements made by the Commission in its said 
petition were: 


p. 8—“The Court’s major premise appears to be 
that Section 15 (b) on its face indicates that only 
an applicant or registrant may be named by the 
Commission as a party to a proceeding. Thus, it is 
stated (slip opinion p. 2): “A hearing prior to de¬ 
nial or revocation is specified by 15 (b) with regard 
to applicants or registrants, but no provision is 
made therein for compelling ‘controlled’ persons 
who are not broker-dealers to become parties to the 
proceeding brought against their principals.” 

p. 10—Petitioner (Wallach) apprised the Com¬ 
mission that he did not care what the Commission 
might do in respect of Rosen fold’s registration, but 
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challenged the Commission’s jurisdiction to make 
findings which would purport to establish his will¬ 
ful violation for the purpose of future proceedings” 

# # # 

The Court’s opinion appears to regard “compel¬ 
ling” petitioner to participate in the proceeding as 
the gist of his grievance” * * *. 

Accordingly, unless it be decided that the Com¬ 
mission had no jurisdiction to make findings which 
purported to affect petitioner’s interest, a reversal 
of the Commission’s order can only create confusion 
as to the (p. 11) future without constituting an ad¬ 
judication of any present significance.” 

p. 17—Apart from the conclusion that “the Act, 
on its face, contemplates that 15 (b) shall apply 
only to applicants or registrants,” the opinion ap¬ 
pears to hold that Congress intended that the Com¬ 
mission should resort to the judicial remedies pro¬ 
vided in Section 21 as exclusive means of avoiding 
the cumbersome procedure of repeated administra¬ 
tive proceedings to establish a violation.” 

p. 22—* * *, “if by a conclusive judicial deter¬ 
mination the Act is authoritatively construed as 
making it inappropriate for the Commission to 
make findings having any future effect with respect 
to Wallach, we would agree that, to the same extent, 
the Commission’s findings should not be accorded 
future effect to others similarly situated.” 

p. 23—“In the absence of charge in the Court’s 
opinion we assume that the Commission’s order of 
November 29, 1951, should be modified so as to sub¬ 
stitute for the penultimate paragraph (R. 55a) the 
following: It is further ordered that the proceeding 
with respect to petitioner Wallach be dismissed.” 


“We find no clear indication in the Court's opin¬ 
ion that anythin" 1 else may be required of the Com¬ 
mission, although it may be assumed that petitioner 
will argue that the Commission should strike from 
its order the recital by which it is found that he 
‘is a cause’ of the revocation of the registration of 
said Henry 1\ Kosenfeld." 

On April 1, 1953 this court denied the petition of the 
Commission for a rehearing, etc., and on the same day 
made an order amending its older of February 26, 1953 
to read: 

“The order under review should be modified to 
the extent necessary to conform to this opinion, and 
that the cause will be remanded to the Commission 
for that purpose.*’ 

The onlv logical meaning to lie drawn from the 
amended order is to limit its effect to petitioner Wallach. 

On April 10, 1953 the Commission invited petitioner to 
state what action he thought was necessary for the Com¬ 
mission to take, to conform to the order of this court. 

Although this seemed a strange request the petitioner 
by his attorney wrote the Commission on April *22, 1953 
that it should dismiss the Kosenfeld proceeding as against 
Wallach and should delete from its order any reference 
to Samson Wallach, Sr., and stated the rule of law in¬ 
volved. 

Notwithstanding the conclusions expressed as above set 
forth by the Commission and by petitioner, the Commis¬ 
sion has done absolutely nothing to conform to the opinion 
of this court, but by way of avoidance it did secure ex 
parte an extension of time to apply to the United States 
Supreme Court for a writ of certiorari to August 24, 
1953. 
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On or about April 29, 1953 the Commission instituted 
a revocation proceeding against Securities National Cor¬ 
poration, by which petitioner was then employed as sales- 
manager and the notice of hearing scheduled for May b, 
1953 stated among other things that it would consider the 
record in the Rosenfeld proceeding which had reference 
to petitioner, for the purpose of again concluding whether 
or not petitioner willfully violated its Acts, and the Com¬ 
mission invited petitioner to become a party to said pro¬ 
ceeding and give evidence (on a matter already decided 
in his favor), which he declined. 

On May 4, 1953, petitioner filed in this Court a peti¬ 
tion for an order to enjoin the respondent from proceed¬ 
ing with its revocation action against Securities National 
Corporation pending compliance with the order of this 
Court dated February 20,1953, as amended by order dated 
April 1, 1953, and for a stay. On May 5, 1953, this 
Court— 

“Ordered (by the court) that petitioner’s motion 
be, and it is hereby denied for the reason that peti¬ 
tioner has not made a sufficient showing for the re¬ 
lief requested. This order is without prejudice to 
such further proceedings in this Court or the 
United States District Court as petitioner may be 
advised to take.” 

On May 29, 1953 the Commission issued findings and 
opinion and made an order revoking the registration of 
Securities National Corporation based on its conclusion 
that it had examined the record in the Rosenfeld case 
and found petitioner violated 17 (a) Securities Act of 
1933 and 10 (b) of Securities Exchange Act of 1934. 

Commissioner Rowan while concurring in the result 
stated: 

“I cannot join, however, in that portion of the 
opinion which gives to the finding of the Commis- 
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sion in the Eosenfeld proceedings, that "Wallach 
willfully violated the Securities Act, the effect of 


establishing as 


matter of law his willful violations 


for the purpose of this proceeding.” 


Notice of the revocation was received by counsel for 
petitioner on June 6, 1 hod and informally by petitioner 
on June 10, 1953. 

Petitioner concluded that such revocation and the 
stated reasons therefor constituted the additional facts 
necessary to make a proper showing for relief as denied 
on the petition filed May 4th, 1953, and on June 17th, 1953 
filed a further petition accepted by the Court on June 22, 
1953. 


By such petition, the petitioner sought relief in case 
No. 11295, although bv reason of the existing facts, it 
sought a stay in case No. 11840. It is claimed and alleged 
that the Commission had failed and neglected to comply 
with the orders of this Court and sought relief which the 
petitioner deemed appropriate; particularly the elimina¬ 
tion of the alleged findings of fact with respect to peti¬ 
tioner in the matter of Henry P. Roscnfeld. By order 
dated July 7, 1953, the motion of petitioner was denied. 


The relief sought is the actual and positive compliance 
with the orders of this Court, and protection of the rights 
to which petitioner is entitled by virtue of the rule of law 
that the Rosenfold proceeding is a nullity as to Wallacli. 


Grounds for Rehearing. 

The Securities and Exchange Commission has failed, 
neglected and refused to comply with the orders and opin¬ 
ion of this Court by dismissing petitioner Samson TYal- 
lach, Sr. as a party to the Rosenfeld proceeding and by 
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deleting from its opinion and order in said case any refer¬ 
ence to said petitioner; the Commission has secured an 
extension of time on two occasions within which to apply 
for a writ of certiorari, but has failed to make such appli¬ 
cation; the Commission has adopted a second improvised 
procedure, contrary to the meaning and intent of the 
opinion of this court, and has attempted to nullify the 
opinion and orders of this Court. One member of the 
Commission who is an attorney has declined to approve 
the alleged legal justification of the other members. 

The petitioner seeks a reargument on the merits of 
his contention without support of his former employer and 
on the basis that compliance with the opinion and order 
of this Court in this matter would automatically preclude 
the Commission from the use of the alleged findings of the 
Commission against petitioner in a proceeding against a 
broker-dealer by reason of said alleged findings. 

Petitioner Wallacli is entitled to pray this Court to 
enforce its mandate in this case regardless of what other 
case may be affected thereby. 

The Co mm ission Has No Justification for Its Procedure, 
Following Adjudication by This Court. 

The Commission by its general counsel stated to this 
court upon the argument of the motion of the petitioner to 
compel the Commission to dismiss the Eosenfeld proceed¬ 
ing as to petitioner, Samson Wallach, Sr., in toto, includ¬ 
ing its findings, that the Commission had secured from Mr. 
Justice Douglas an extension of time to August 24, 1953 
within which to petition the Supreme Court for a writ of 
certiorari addressed to the opinion and order of this 
court dated February 26, 1953, as amended by order dated 
April 1,1953. 
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The Commission further stated to this court on the 
argument of said motion that it had not decided whether 
or not it would apply for the writ. 

Instead of attempting to comply with the order of this 
court or as an alternative applying to the Supreme Court 
for a writ, the Commission took the arbitrary position 
that it was not required to delete the findings of fact made 
against the petitioner from the Kosenfokl matter but was 
entitled to use them to the same extent as it could use 
them, assuming this court had confirmed jurisdiction over 
the petitioner in the Kosenfeld matter. 

In the course of an exchange of letters respectively 
dated April 10, 1033 by the Commission to the petitioner 
and April 22, 1033 by counsel for the petitioner to the 
Commission (copies of which are set forth in full as an 
appendix hereto), the Commission was informed of the 
opinion of petitioner that it should delete from its final 
opinion and order in the Kosenfeld case any reference to 
Samson AVallach, Sr., as well as dismissing that proceed¬ 
ing as against AVallach. They were likewise informed 
that— 

“It is a well recognized rule of law in the courts 
that where a proceeding is dismissed for lack of 
jurisdiction the proceeding becomes a nullity as to 
those entitled to dismissal for lack of jurisdiction.” 

Had the Commission doubted that such rule of law 
was correctly stated it at least owed to the petitioner, to 
itself and to this court the duty of ascertaining its cor¬ 
rectness. In doing so the Commission would have found 
that such rule is enunciated by the United States Supreme 
Court in Rc Bonner, 131 U. S. 242, 3S L. Ed. 149, 14 S. Ct. 
323 and set forth in 14 American Jurisprudence 367 as 
follows: 
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“A univeral principle as old as the law is that 
the proceedings of a court without jurisdiction are 
a nullity and its judgment without effect either on 
the person or property.” 


Perhaps the Commission will contend that such is the 
rule of law regarding courts but not regarding admin¬ 
istrative agencies, which while ridiculous, is the only sup¬ 
port for the position it has taken that although the pro¬ 
ceedings are a nullity, some part thereof can be used for 
its administrative purpose to exclude petitioner Samson 
Wallach, Sr., from participating in the securities business, 
his only means of livelihood. 

The Commission was and is not entitled to exercise 
entrapment, whereby, if petitioner, upon advice of counsel, 
refuses to relitigate a settled issue he may be penalized 
and if lie agrees to relitigate such settled issue, he would 
find himself in a prejudged controversy. 

As this Court has stated the Commission had the rem¬ 
edies of Section 21 had it chosen to adopt them and peti¬ 
tioner contends that the Commission cannot be heard to 
now say that it is entitled to adopt a second improvised 
procedure and thus deprive the petitioner of due process 
of law. 


The Commission, while refusing and failing to comply 
with the order of this court, has taken out of text and 


out of meaning, a footnote from its opinion to the effect 
that if a salesman fails to take advantage of the oppor¬ 
tunity to intervene in proceedings for revocation, he may 
later find that he has seriously prejudiced his own inter¬ 
ests by his inaction. Whatever conclusion may be drawn 
from such observation it seems implicit that what was 
contemplated by such observation was a new proceeding 


instituted against a broker-dealer for violations in the sale 


of securities in which the salesman participated. 
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One fallacy exist ins: in the application of such observa¬ 
tion by the Commission to the case of Securities National 
Corporation lies in the fact that the subject matter was 
entirely that which had been declared a nullity by this 
court in the Rosenfeld case; the broker-dealer was charged 
with no violation in the sale of securities and was deprived 
of its license only because of its employment of the peti¬ 
tioner; the proceeding was essentially a hybrid action 
against the petitioner Wallach, which being based upon 
a nullity was likewise a nullity in so far as the alleged 
findings with respect to petitioner Wallach. 

As a practical matter the Commission has accomplished 
its purpose to drive petitioner Samson Wallach, Sr., from 
his employment through the exercise of alleged findings 
already declared a nullity by the universal rule of law 
and the adjudication of the Rosenfeld case on review 
granted petitioner Wallach and in the absence of relief 
by this court will presumably attempt to prevent his em¬ 
ployment by other broker-dealers, all without due process 
of law and in violation of the plain mandate of this court. 

Reasons for and Extent of Relief Now Sought by Petitioner. 

The arbitrary action of the Commission in contraven¬ 
tion of the order of this court dated April 1, 1953 and in 
contravention of the rule of law that in the absence of 
jurisdiction the proceeding is a nullity has resulted in 
irreparable injury to the petitioner, whereby he has been, 
as a practical matter, deprived of his livelihood and has 
lost his position with Securities National Corporation. 
Such status will necessarily continue unless and until this 
court enforces its order of April 1, 1953. 

By reason of the premises petitioner prays this court 
to grant a rehearing on the petition filed herein on June 
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22, 1953 pursuant to order of this court and to grant the 
relief therein prayed for (except as to the stay of the 
revocation order against Securities National Corporation) 
or in the alternative to order and direct the Securities and 
Exchange Commission to make and enter an order dis¬ 
missing the proceeding in the Matter of Henry P. Rosen- 
feld as to petitioner, Samson Wallach, Sr., including its 
findings with respect to Samson Wallach, Sr., and to effec¬ 
tuate such order to further direct said Commission .to 
vacate its findings with respect to Samson Wallach, Sr., 
in the proceeding against Securities National Corporation 
as made in contravention of law and the previous order 
of this Court. 


Respectfully submitted, 

Frederick Stoulmax, 
Attorney for Petitioner, 
Union Trust Building, 
Washington, D. C. 


William J. Cogax, 

Pro hac vice, 

Attorney for Petitioner, 

141 Broadway, New York 6, N. Y. 


I certify that the foregoing is presented in good faith 
and not for delay. 

Frederick Stohlmax, 
Attorney for Petitioner. 

July 22, 1953. 
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Appendix. 

SECURITIES AND EXCHANGE COMMISSION 

Washington 


Office of the Secretary 


Samson Wallacli, Sr. 
c/o Securities National Corporation 
10G0 Broad Street 
Newark, New Jersey 


April 10, 1953 


Dear Sir: 

The Commission has received an order from the United 
States Court of Appeals for the District of Columbia, 
dated April 1, 1953, in Wallach v. Securities and Exchange 
Commission, which concludes as follows: 

“Ox consideration whereof, it is ordered, ad¬ 
judged and decreed that this case be, and it is here¬ 
by, remanded to the Securities and Exchange Com¬ 
mission with directions to modify the order under 
review herein to the extent necessary to conform 
to the opinion of this Court.’’ 


The Commission has directed me to inform you that 
you may submit on or before April 22, 1953, written sug¬ 
gestions as to the specific respects in which the Commis¬ 
sion, to conform to the opinion of the Court, should mod¬ 
ify the order under review. In that connection it is re¬ 
quested that you address yourself specifically to the prob¬ 
lems with respect to which the Commission sought clari¬ 
fication in its petition, dated March 13, 1953, addressed 
to the Court of Appeals, including the suggestion of Com- 


mission counsel that no change is required in our findings, 
but merely a change in our order so as to grant your mo¬ 
tion to dismiss. 

The Commission is advised that you are presently as¬ 
sociated with Securities National Corporation, a regis¬ 
tered broker-dealer. That fact, together with the findings 
made in the proceeding involving Henry P. Rosenfold and 
others that you wilfully violated certain provisions of the 
Securities Act of 1033 and the Securities Exchange Act of 
1034, raises a question as to what action the Commission 
should now take pursuant to Section 13(b) of the Ex¬ 
change Act which provides, among other things, that ‘‘The 
Commission shall, after appropriate notice and opporiu- 
nitv for hearing, bv order denv registration to or revoke 
the registration of anv broker or dealer if it finds that 
such denial or revocation is in the public interest and that 
. . . any person . . . controlled by such broker or dealer, 
whether prior or subsequent to becoming such, . . . has 
willfully violated any provision of the Securities Act of 
1933, as amended, or of this title, or of any rule or regu¬ 
lation thereunder.” Accordinglv, the Commission invites 
your suggestion on or before the same date concerning 
the procedure which it should follow to accord “appro¬ 
priate notice and opportunity for hearing” in determining 
whether to revoke the registration of Securities National 
Corporation by reasons of your present association with 
that registered broker-dealer. Since the Commission rec¬ 
ognizes that Securities National Corporation may likewise 
have an interest in that question, a copy of this letter is 
being transmitted to it and it is likewise accorded the op¬ 
portunity to submit suggestions, on or before the same 
date, as to the procedure which should be followed. 

The Commission has heretofore refrained from insti¬ 
tuting any action with respect to your association with 
Securities National Corporation because it preferred to 
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await the decision of the Court of Appeals. At any time 
after the date fixed for receipt of the written suggestions 
herein invited, the Commission will feel free to take what¬ 
ever action appears to be in accordance with its statutory 
responsibilities in regard to your present relationship 
with Securities National Corporation, and to do so either 
independent of, or concurrently with, such action as it 
may take to conform to the above-quoted order of the 
Court of Appeals. 

This letter should not be construed as an indication 
that the Commission may not determine to petition the 
Supreme Court for a writ of certiorari to review the de¬ 
cision of the Court of Appeals. 

Verv truly vours, 

» * * 7 


Orval L. DuBois 
Secretary 


cc: "William J. Cogax, Esq. 
Frederick Stohlmax, Esq. 
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Copy 

WILLIAM J. COGAN 
Counselor at Law 
141 Broadway 
New York 38, X. Y. 


Rector 2-7627 


April 22, 1953 


Securities and Exchange Commission 
Washington 25, D. C. 

Wallach v. S.E.C. 

Court of Appeals for the 
District of Columbia. 

Gentlemen: 

My client, Mr. Samson Wallach, Sr., has requested 
me to respond to the letter dated April 10, 1953 written 
by Mr. Orval Dubois, Secretary, by direction of the Com¬ 
mission and sent to my client, to Securities National Cor¬ 
poration, Newark, New Jersey. 

As you are aware I have represented Mr. Wallach 
both before the Commission and upon his appeal to the 
Court of Appeals and am naturally familiar with the de¬ 
cision of the Court of Appeals as well as the proceedings 
before the Commission. 

By the letter of April 10, 1953 you have invited writ¬ 
ten suggestions as to tlie specific respects in which the 
Commission, to conform to the opinion of the Court of 
Appeals should modify the order under review. 

It is niv studied conclusion that the only manner in 
which the Commission can comply with the opinion and 
order of the Court of Appeals is to dismiss the proceed¬ 
ing (In the Matter of Henry P. Rosenfeld Company) with 
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respect to Samson Wallach, Sr. as of tlie date he was 
named as a respondent therein, and to delete from such 
final opinion and order as may be made in the Matter of 
Henry P. Rosenfcld Company any reference to Samson 
Wallach, Sr. 

It is a well recognized rule of law in the courts that 
where a proceeding is dismissed for lack of jurisdiction 
the proceeding becomes a nullity as to those entitled to 
dismissal for lack of jurisdiction. 

I note from the petition for rehearing and for clarifi¬ 
cation submitted by Roger Foster, Esq., General Counsel 
to the Commission, which was denied by the Court of Ap¬ 
peals that the Commission construes the opinion as hold¬ 
ing: 

1. That only a registered broker-dealer may be 
named by the Commission as a party to a pro¬ 
ceeding to denv or revoke registration. 

2. That the Commission is not warranted in adopt¬ 
ing the “improvised administrative procedure” 
under consideration. 

(See references to pp. 2 and 4 of the opinion) 

Since the Commission has claimed and asserted be¬ 
fore the Court of Appeals that it named salesmen as re¬ 
spondents for the purpose of future proceedings and since 
the jurisdiction of the Commission to make findings which 
would purport to establish willful violation by salesmen 
for the purposes of future proceedings was challenged 
and since the Court of Appeals has rejected such position 
as unwarranted in law, it follows that the Commission 
was in error in denying the motions made on behalf of 
Samson 'Wallach, Sr. (R. 21a, transcript, pp. 50-59, R. 50a- 
51a) and that all subsequent proceedings against or in¬ 
volving Samson Wallach, Sr. are and were unwarranted 
in law. 
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It would not be consonant with good practice for the 
Commission to now see fit to use the findings of fact thus 
improperly placed upon its record as a punitive weapon 
and such alleged facts should occupy precisely the same 
status as would a report made by one of its investigator 
staff to any regional administrator for such recommenda¬ 
tion or action as available to the Commission under Sec¬ 
tion 21, as may be inferred from the opinion of the Court 
of Appeals. 

I may say further that the appeal was confined to the 
question of law involved upon my advice that if successful 
in the law he was automatically successful in the facts 
since the proceeding would be a nullity as to the salesmen. 

Apart from the foregoing answers Mr. Wallacli wishes 
me to inform the Commission that he repeats his denial 
of any willful violation while a salesman for Henry P. 
Rosenfeld and his contention that the 26 exhibits offered 
on his behalf support that position. 

He wishes me to also refer to the fact that an exhaus¬ 
tive investigation of the affairs of Securities National Cor¬ 
poration with which he has been associated as general 
manager since its inception just completed by the members 
of the staff of the New York office has resulted in only 
minor criticisms which have been remedied. 

I have set forth herein as clearly as possible the an¬ 
swer invited by your letter of April 10, 1953, and am 
hopeful that you will agree with us. 

Very truly yours, 


W JC :bh 


s/ William J. Cogan 
William J. Cogan 
Attorney for Samson Wallach, Sr. 



